Session of 2011

HOUSE BILL No. 2339

By By Committee on Appropriations
2-15

AN ACT concerning crimes, punishment and criminal procedure;

amending K.S.A. 8-254, 8-285, 8-1450, 9-2004, 19-101d, 19-27,139,
19-4804, 20-369, 22-2411, 22-2615, 22-2307, 22-2908, 22-3008, 22-
3102, 22-3414, 22-3415, 22-3427, as amended by section 306 of
chapter 136 of the 2010 Session Laws of Kansas, 22-3429, 22-3436,
22-3439, 22-3602, 22-3701, 22-3725, 22-4807a, 34-228, 34-249a, 36-
602, 38-1132, 39-720, 39-785, 41-206, 44-1039, 46-920, 47-653¢, 47-
1715, 50-618, 50-648, 50-651, 50-653, 57-227, 58-2573, 60-523, 60-
1620, 60-2610, 60-4111, 60-4402, 60-4404, 60-4405, 65-444, 65-
1120, 65-2006, 65-2859, 65-28,108, 65-28a05, 65-4209, 65-6703, 65-
6721, 68-422a, 74-7325, 74-7333, 75-4004, 75-5233 and 75-5269;
K.S.A. 2010 Supp. 8-116a, 8-255, 8-262, 8-287, 8-2,144, 8-1013, 8-
1102, 8-1567, 8-2106, 8-2117, 8-2410, 12-16,119, 12-4104, 12-4516,
12-4516a, 12-4517, 17-12a508, 20-2207, 20-2208, 20-3207, 21-
3212a, 21-3220, 21-3221, 22-2310, 22-2410, 22-2512, 22-2802, 22-
2901, 22-2909, 22-3212, 22-3303, 22-3426, 22-3716, 22-3717, 22-
3727, 22-3727a, 22-4614, 22-4616, 22-4617, 22-4902, 22-4906, 28-
177, 32-1013, 32-1047, 32-1063, 36-604, 38-2202, 38-2255, 38-2271,
38-2302, 38-2303, 38-2309, 38-2310, 38-2312, 38-2313, 38-2326, 38-
2331, 38-2355, 38-2356, 38-2361, 38-2364, 38-2365, 38-2371, 38-
23717, 39-970, 40-252, 40-2,118, 40-1702, 40-3213, 41-346, 41-2611,
41-2708, 41-2905, 41-2906, 44-5,125, 44-706, 44-719, 44-1131, 45-
217, 45-221, 45-230, 47-1706, 47-1707, 58-3043, 58-3068, 58-4505,
59-2132, 59-2948, 59-29a02, 59-29a07, 59-29a14, 59-29b48, 60-312,
60-455, 60-1610, 60-1629, 60-3107, 60-31a06, 60-4104, 60-4105, 60-
4113, 60-4119, 60-4403, 60-5001, 65-448, 65-516, 65-1436, 65-1627,
65-2434, 65-2836, 65-5117, 66-2304, 72-1397, 72-5445, 74-4924, 74-
5602, 74-7301, 74-7305, 74-8702, 74-9101, 75-452, 75-453, 75-755,
75-7b01, 75-7b13, 75-7¢03, 75-7¢04, 75-7¢05, 75-7¢09, 75-7c17, 75-
7¢19, 75-7¢26, 75-1508, 75-4362, 75-5133, 75-5218, 75-5291, 75-
52,127, 75-52,144, 75-52,148 and 76-11al3; and Sections 2, 11, 21,
22,23, 24,25, 26,28, 33, 34, 35, 39, 47,48, 49, 52, 53, 56, 57, 60, 61,
62,64, 67, 68,70, 74, 76, 78, 88, 96, 98, 105, 136, 139, 141, 147, 158,
159, 164, 177, 183, 186, 187, 188, 189, 190, 192, 194, 198, 209, 212,
223, 225, 230, 232. 242, 243, 244, 247, 248, 254, 257, 259. 260, 262,
266, 267, 268, 269, 271, 285, 291, 292, 294, 298, 299 and 302 of
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chapter 136 of the 2010 Session Laws of Kansas and repealing the
existing sections; also repealing K.S.A. 22-3220, K.S.A. 2009 Supp.
21-3110, as amended by section 5 of chapter 101 of the 2010 Session
Laws of Kansas, 21-3412a, as amended by section 6 of chapter 101 of
the 2010 Session Laws of Kansas, 21-4603d, as amended by Section 7
of chapter 101 of the 2010 Session Laws of Kansas, 21-4704, as
amended by section 6 of chapter 147 of the 2010 Session Laws of
Kansas; K.S.A. 2010 Supp. 21-3105, 21-3211, 21-3212, 21-3213, 21-
3214, 21-3215, 21-3216, 21-3217, 21-3218, 21-3301, 21-3302, 21-
3303, 21-3437, 21-3446, 21-3447, 21-3449, 21-3450, 21-3502, 21-
3504, 21-3506, 21-3513, 21-3516, 21-3520, 21-3608a, 21-3826, 21-
4018, 21-4201, 21-4203, 21-4204, 21-4218, 21-4226, 21-4311, 21-
4316, 21-4603d, 21-4610a, 21-4619, 21-4623, 21-4624, 21-4632, 21-
4634, 21-4642, 21-4643, 21-4704, 21-4710, 21-4718, 22-3212a, 22-
3717¢, 38-2255a and 65-516b and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (a) Maintenance of a common nuisance is
maintaining or assisting in the maintenance of a common nuisance as
described by K.S.A. 22-3901, and amendments thereto.

(b) Maintenance of a common nuisance is a class A, nonperson
misdemeanor. In addition to the sentence authorized by law, the defendant
may be fined in an amount not exceeding $25,000.

(c) This section shall be part of and supplemental to article 39 of
chapter 22 of the Kansas Statutes Annotated, and amendments thereto.

Sec. 2. K.S.A. 2010 Supp. 21-3212a is hereby amended to read as
follows: 21-3212a. (a) For the purposes of K.S.A. 21-3211 and 21-3212,
prior to their repeal, or sections 21 and 22 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, a person is presumed
to have a reasonable belief that deadly force is necessary to prevent
imminent death or great bodily harm to such person or another person if:

(1) The person against whom the force is used, at the time the force
is used:

(A) Is unlawfully or forcefully entering, or has unlawfully or
forcefully entered, and is present within, the dwelling, place of work or
occupied vehicle of the person using force; or

(B) has removed or is attempting to remove another person against
such other person's will from the dwelling, place of work or occupied
vehicle of the person using force; and

(2) the person using force knows or has reason to believe that any of
the conditions set forth in paragraph (1) is occurring or has occurred.

(b) The presumption set forth in subsection (a) does not apply if, at
the time the force is used:
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(1) The person against whom the force is used has a right to be in, or
is a lawful resident of, the dwelling, place of work or occupied vehicle of
the person using force, and is not subject to any order listed in K.S.A. 21-
3843, prior to its repeal, or section 149 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, that would prohibit
such person's presence in the property;

(2) the person sought to be removed is a child, grandchild or is
otherwise in the lawful custody or under the lawful guardianship of the
person against whom the force is used;

(3) the person using force is engaged in the commission of a crime,
attempting to escape from a location where a crime has been committed,
or is using the dwelling, place of work or occupied vehicle to further the
commission of a crime; or

(4) the person against whom the force is used is a law enforcement
officer who has entered or is attempting to enter a dwelling, place of work
or occupied vehicle in the lawful performance of such officer's lawful
duties, and the person using force knows or reasonably should know that
the person who has entered or is attempting to enter is a law enforcement
officer.

Sec. 3. K.S.A. 2010 Supp. 21-3220 is hereby amended to read as
follows: 21-3220. The provisions of this—aet sections 21 through 28 of
chapter 136 of the 2010 Session Laws of Kansas, and K.S.A. 2010 Supp.
21-3212a, 21-3220 and 21-3221, and amendments thereto, are to be
construed and applied retroactively.

Sec. 4. K.S.A. 2010 Supp. 21-3221 is hereby amended to read as
follows: 21-3221. (a) As used in article 32 of chapter 21 of the Kansas
Statutes Annotated, prior to their repeal, sections 13 through 19, and
sections 21 through 32 of chapter 136 of the 2010 Session Laws of
Kansas, and K.S.A. 2010 Supp. 21-3212a, 21-3220 and 21-3221, and
amendments thereto:

(1) "Use of force" means any or all of the following directed at or
upon another person or thing: (A) Words or actions that reasonably
convey the threat of force, including threats to cause death or great bodily
harm to a person; (B) the presentation or display of the means of force; or
(C) the application of physical force, including by a weapon or through
the actions of another.

(2) "Use of deadly force" means the application of any physical
force described in paragraph (1) which is likely to cause death or great
bodily harm to a person. Any threat to cause death or great bodily harm,
including, but not limited to, by the display or production of a weapon,
shall not constitute use of deadly force, so long as the actor's purpose is
limited to creating an apprehension that the actor will, if necessary, use
deadly force in defense of such actor or another or to affect a lawful
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arrest.

(b) An actor who threatens deadly force as described in subsection
(a)(1) shall be subject to the determination in subsection (a) of K.S.A. 21-
3211, prior to its repeal, or subsection (a) of section 21 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto, and not to the
determination in subsection (b) of K.S.A. 21-3211, prior to its repeal, or
subsection (b) of section 21 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto.

Sec. 5. Section 2 of chapter 136 of the 2010 Session Laws of Kansas
is hereby amended to read as follows: Sec. 2. A crime is an act or
omission defined by law and for which, upon conviction, a sentence of
death, imprisonment or fine, or both imprisonment and fine, is authorized
or, in the case of a traffic infraction or a cigarette or tobacco infraction, a
fine is authorized. Crimes are classified as felonies, misdemeanors, traffic
infractions and cigarette or tobacco infractions.

(a) A felony is a crime punishable by death or by imprisonment in
any state correctional institution or a crime which is defined as a felony
by law.

(b) A traffic infraction is a violation of any of the statutory
provisions listed in subsection (c) of K.S.A. 8-2118, and amendments
thereto.

(c) A cigarette or tobacco infraction is a violation of K.S.4. 21-4009
through 21-4014 and subsection (m) or (n) of K.S.A. 79-3321, and
amendments thereto.

(d) All other crimes are misdemeanors.

Sec. 6. Section 11 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended as follows: Sec. 11. The following definitions
shall apply when the words and phrases defined are used in this code,
except when a particular context clearly requires a different meaning.

(a) "Act" includes a failure or omission to take action.

(b) "Another" means a person or persons as defined in this code
other than the person whose act is claimed to be criminal.

(¢) "Conduct" means an act or a series of acts, and the
accompanying mental state.

(d) "Conviction" includes a judgment of guilt entered upon a plea of
guilty.

(e) "Deception" means knowingly creating or reinforcing a false
impression, including false impressions as to law, value, intention or
other state of mind. Deception as to a person's intention to perform a
promise shall not be inferred from the fact alone that such person did not
subsequently perform the promise. Falsity as to matters having no
pecuniary significance, or puffing by statements unlikely to deceive
reasonable persons, is not deception.
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(f) "Deprive permanently" means to:

(1) Take from the owner the possession, use or benefit of property,
without an intent to restore the same;

(2) retain property without intent to restore the same or with intent to
restore it to the owner only if the owner purchases or leases it back, or
pays a reward or other compensation for its return; or

(3) sell, give, pledge or otherwise dispose of any interest in property
or subject it to the claim of a person other than the owner.

(g) '"Distribute”" means the actual or constructive transfer from one
person to another of some item whether or not there is an agency
relationship. "Distribute" includes, but is not limited to, sale, offer for
sale, furnishing, buying for, delivering, giving, or any act that causes or is
intended to cause some item to be transferred from one person to another.
"Distribute" does not include acts of administering, dispensing or
prescribing a controlled substance as authorized by the pharmacy act of
the state of Kansas, the uniform controlled substances act, or otherwise
authorized by law.

(h) "DNA" means deoxyribonucleic acid.

(i) "Domestic violence" means an act or threatened act of violence
against a person with whom the offender is involved or has been involved
in a dating relationship, or an act or threatened act of violence against a
family or household member by a family or household member. Domestic
violence also includes any other crime committed against a person or
against property, or any municipal ordinance violation against a person
or against property, when directed against a person with whom the
offender is involved or has been involved in a dating relationship or
when directed against a family or household member by a family or
household member. For the purposes of this definition:

(1) "Dating relationship" means a social relationship of a romantic
nature. In addition to any other factors the court deems relevant, the trier
of fact may consider the following when making a determination of
whether a relationship exists or existed: Nature of the relationship, length
of time the relationship existed, frequency of interaction between the
parties and time since termination of the relationship, if applicable.

(2) "Family or household member" means persons 18 years of age
or older who are spouses, former spouses, parents or stepparents and
children or stepchildren, and persons who are presently residing together
or have resided together in the past, and persons who have a child in
common regardless of whether they have been married or have lived
together at any time. Family or household member also includes a man
and woman if the woman is pregnant and the man is alleged to be the
father, regardless of whether they have been married or have lived
together at any time.
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(G) "Domestic violence offense" means any crime committed
whereby the underlying factual basis includes an act of domestic
violence.

@(k) "Dwelling" means a building or portion thereof, a tent, a
vehicle or other enclosed space which is used or intended for use as a
human habitation, home or residence.

() "Expungement" means the sealing of records such that the
records are unavailable except to the petitioner and criminal justice
agencies as provided by K.S.A. 22-4701 et seq., and amendments thereto,
and except as provided in this act.

d9(m) "Firearm" means any weapon designed or having the capacity
to propel a projectile by force of an explosion or combustion.

th(m) "Forcible felony" includes any treason, murder, voluntary
manslaughter, rape, robbery, burglary, arson, kidnapping, aggravated
battery, aggravated sodomy and any other felony which involves the use
or threat of physical force or violence against any person.

@m(o) "Intent to defraud” means an intention to deceive another
person, and to induce such other person, in reliance upon such deception,
to assume, create, transfer, alter or terminate a right, obligation or power
with reference to property.

fm(p) "Law enforcement officer" means:

(1) Any person who by virtue of such person's office or public
employment is vested by law with a duty to maintain public order or to
make arrests for crimes, whether that duty extends to all crimes or is
limited to specific crimes;

(2) any officer of the Kansas department of corrections or, for the
purposes of seetiens section 47 and subsection (d) of section 48 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, any employee of the Kansas department of corrections; or

(3) any university police officer or campus police officer, as defined
in K.S.A. 22-2401a, and amendments thereto.

fe)(q) "Obtain" means to bring about a transfer of interest in or
possession of property, whether to the offender or to another.

)(r) "Obtains or exerts control" over property includes, but is not
limited to, the taking, carrying away, sale, conveyance, transfer of title to,
interest in, or possession of property.

f@(s) "Owner" means a person who has any interest in property.

©)(t) "Person" means an individual, public or private corporation,
government, partnership, or unincorporated association.

&)(u) '"Personal property" means goods, chattels, effects, evidences
of rights in action and all written instruments by which any pecuniary
obligation, or any right or title to property real or personal, shall be
created, acknowledged, assigned, transferred, increased, defeated,
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discharged, or dismissed.

®(v) "Possession" means having joint or exclusive control over an
item with knowledge of or intent to have such control or knowingly
keeping some item in a place where the person has some measure of
access and right of control.

f@)(w) '"Property" means anything of value, tangible or intangible,
real or personal.

&9(x) "Prosecution" means all legal proceedings by which a person's
liability for a crime is determined.

&9 (y) "Prosecutor" means the same as prosecuting attorney in
K.S.A. 22-2202, and amendments thereto.

&9(z) "Public employee" is a person employed by or acting for the
state or by or for a county, municipality or other subdivision or
governmental instrumentality of the state for the purpose of exercising
their respective powers and performing their respective duties, and who is
not a "public officer."

&9 (aa) "Public officer" includes the following, whether elected or
appointed:

(1) An executive or administrative officer of the state, or a county,
municipality or other subdivision or governmental instrumentality of or
within the state;

(2) a member of the legislature or of a governing board of a county,
municipality, or other subdivision of or within the state;

(3) ajudicial officer, which shall include a judge of the district court,
juror, master or any other person appointed by a judge or court to hear or
determine a cause or controversy;

(4) a hearing officer, which shall include any person authorized by
law or private agreement, to hear or determine a cause or controversy and
who is not a judicial officer;

(5) alaw enforcement officer; and

(6) any other person exercising the functions of a public officer
under color of right.

&)(bb) "Real property" or "real estate" means every estate, interest,
and right in lands, tenements and hereditaments.

fas)(cc) "Solicit" or "solicitation" means to command, authorize,
urge, incite, request or advise another to commit a crime.

bby(dd) "State" or "this state" means the state of Kansas and all land
and water in respect to which the state of Kansas has either exclusive or
concurrent jurisdiction, and the air space above such land and water.
"Other state" means any state or territory of the United States, the District
of Columbia and the Commonwealth of Puerto Rico.

fee)(ee) "Stolen property" means property over which control has
been obtained by theft.
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tdeh(ff) "Threat" means a communicated intent to inflict physical or
other harm on any person or on property.

fee)(gg) "Written instrument" means any paper, document or other
instrument containing written or printed matter or the equivalent thereof,
used for purposes of reciting, embodying, conveying or recording
information, and any money, token, stamp, seal, badge, trademark, or
other evidence or symbol of value, right, privilege or identification,
which is capable of being used to the advantage or disadvantage of some
person.

Sec. 7. Section 21 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 21. (a) A person is
justified in the use of force against another when and to the extent it
appears to such person and such person reasonably believes that such use
of force is necessary to defend such person or a third person against such
other's imminent use of unlawful force.

(b) A person is justified in the use of deadly force under
circumstances described in subsection (a) if such person reasonably
believes that such use of deadly force is necessary to prevent imminent
death or great bodily harm to such person or a third person.

(¢) Nothing in this section shall require a person to retreat if such
person is using force to protect such person or a third person.

Sec. 8. Section 22 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 22. (a) A person is
justified in the use of force against another when and to the extent that it
appears to such person and such person reasonably believes that such use
of force is necessary to prevent or terminate such other's unlawful entry
into or attack upon such person's dwelling, place of work or occupied
vehicle.

(b) A person is justified in the use of deadly force to prevent or
terminate unlawful entry into or attack upon any dwelling, place of work
or occupied vehicle if such person reasonably believes that such use of
deadly force is necessary to prevent imminent death or great bodily harm
to such person or another.

(¢) Nothing in this section shall require a person to retreat if such
person is using force to protect such person's dwelling, place of work or
occupied vehicle.

Sec. 9. Section 23 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 23. A person who is
lawfully in possession of property other than a dwelling, place of work or
occupied vehicle is justified in the threat-or use of force against another
for the purpose of preventing or terminating an unlawful interference
with such property. Only such degree use of force erthreatthereoef as a
reasonable person would deem necessary to prevent or terminate the
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interference may intentionally be used.

Sec. 10. Section 24 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 24. The justification
described in K.S.A. 21-3211, 21-3212 and 21-3213, prior to their repeal,
or sections 21, 22 and 23 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, is not available to a person who:

(a) Is attempting to commit, committing or escaping from the
commission of a forcible felony;

(b) initially provokes the use of any force against such person or
another, with intent to use such force as an excuse to inflict bodily harm
upon the assailant; or

(c) otherwise initially provokes the use of any force against such
person or another, unless:

(1)  Such person has reasonable greund grounds to believe that such
person is in imminent danger of death or great bodily harm, and has
exhausted every reasonable means to escape such danger other than the
use of deadly force whichistike ea b harm
the-assatlant; or

(2) in good faith, such person withdraws from physical contact with
the assailant and indicates clearly to the assailant that such person desires
to withdraw and terminate the use of such force, but the assailant
continues or resumes the use of such force.

Sec. 11. Section 25 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 25. (a) A law
enforcement officer, or any person whom such officer has summoned or
directed to assist in making a lawful arrest, need not retreat or desist from
efforts to make a lawful arrest because of resistance or threatened
resistance to the arrest. Such officer is justified in the use of any force
which such officer reasonably believes to be necessary to effect the arrest
and the use of any force which such officer reasonably believes to be
necessary to defend the officer's self or another from bodily harm while
making the arrest. However, such officer is justified in using deadly force
hikely—to—eause—death—or—great—bodily—harm only when such officer
reasonably believes that such force is necessary to prevent death or great
bodily harm to such officer or another person, or when such officer
reasonably believes that such force is necessary to prevent the arrest from
being defeated by resistance or escape and such officer has probable
cause to believe that the person to be arrested has committed or attempted
to commit a felony involving death or great bodily harm or is attempting
to escape by use of a deadly weapon, or otherwise indicates that such
person will endanger human life or inflict great bodily harm unless
arrested without delay.

(b) A law enforcement officer making an arrest pursuant to an
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invalid warrant is justified in the use of any force which such officer
would be justified in using if the warrant were valid, unless such officer
knows that the warrant is invalid.

Sec. 12.  Section 26 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 26. (a) A private
person who makes, or assists another private person in making a lawful
arrest is justified in the use of any force which such person would be
justified in using if such person were summoned or directed by a law
enforcement officer to make such arrest, except that such person is
justified in the use of deadly force likelyto—eause-deathorgreat-bedily
kharm only when such person reasonably believes that such force is
necessary to prevent death or great bodily harm to such person or another.

(b) A private person who is summoned or directed by a law
enforcement officer to assist in making an arrest which is unlawful, is
justified in the use of any force which such person would be justified in
using if the arrest were lawful.

Sec. 13. Section 28 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 28. A person who is
not engaged in an unlawful activity and who is attacked in a place where
such person has a right to be has no duty to retreat and has the right to
stand such person's ground and meetforee-with-foree use any force which
such person would be justified in using under article 32 of chapter 21 of
the Kansas Statute Annotated, prior to their repeal, or sections 13
through 19 and sections 21 through 32 of chapter 136 of the 2010 Session
Laws of Kansas, and K.S.A. 2010 Supp. 21-3212a, 21-3220 and 21-3221,
and amendments thereto.

Sec. 14. Section 33 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 33. (a) An attempt is
any overt act toward the perpetration of a crime done by a person who
intends to commit such crime but fails in the perpetration thereof or is
prevented or intercepted in executing such crime.

(b) It shall not be a defense to a charge of attempt that the
circumstances under which the act was performed or the means employed
or the act itself were such that the commission of the crime was not
possible.

(¢) (1) An attempt to commit an off-grid felony shall be ranked at
nondrug severity level 1. An attempt to commit any other nondrug felony
shall be ranked on the nondrug scale at two severity levels below the
appropriate level for the underlying or completed crime. The lowest
severity level for an attempt to commit a nondrug felony shall be a
severity level 10.

(2) The provisions of this subsection shall not apply to a violation of
attempting to commit the crime of:
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(A) Aggravated human trafficking, as defined in subsection (b) of
section 61 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, if the offender is 18 years of age or older and the
victim is less than 14 years of age;

(B) terrorism pursaant—te—seetion—56 as defined in section 56 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
theretos;, eref

(C) 1illegal use of weapons of mass destruction pursuantte-seetion-57
as defined in section 57 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto:,

(D) rape, as defined in subsection (a)(3) of section 67 of chapter
136 of the 2010 Session Laws of Kansas, and amendments thereto, if the
offender is 18 years of age or older,

(E) aggravated indecent liberties with a child, as defined in
subsection (b)(3) of section 70 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto, if the offender is 18 years of age or
older,

(F) aggravated criminal sodomy, as defined in subsection (b)(1) or
(b)(2) of section 68 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, if the offender is 18 years of age or older;

(G) promoting prostitution, as defined in section 230 of chapter 136
of the 2010 Session Laws of Kansas, and amendments thereto, if the
offender is 18 years of age or older and the prostitute is less than 14
years of age; or

(H) sexual exploitation of a child, as defined in subsection (a)(1) or
(a)(4) of section 74 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, if the offender is 18 years of age or older and
the child is less than 14 years of age.

(d) (1) An attempt to commit a felony which prescribes a sentence
on the drug grid shall reduce the prison term prescribed in the drug grid
block for an underlying or completed crime by six months.

(2) The provisions of this subsection shall not apply to a violation of
attempting to commit a violation of K.S.A. 2010 Supp. 21-36a03, and
amendments thereto.

(¢) An attempt to commit a class A person misdemeanor is a class B
person misdemeanor. An attempt to commit a class A nonperson
misdemeanor is a class B nonperson misdemeanor.

(f) An attempt to commit a class B or C misdemeanor is a class C
misdemeanor.

Sec. 15. Section 34 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 34. (a) A conspiracy is
an agreement with another person to commit a crime or to assist in
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committing a crime. No person may be convicted of a conspiracy unless
an overt act in furtherance of such conspiracy is alleged and proved to
have been committed by such person or by a co-conspirator.

(b) It shall be a defense to a charge of conspiracy that the accused
voluntarily and in good faith withdrew from the conspiracy, and
communicated the fact of such withdrawal to one or more of the accused
person's co-conspirators, before any overt act in furtherance of the
conspiracy was committed by the accused or by a co-conspirator.

(¢) (1) Conspiracy to commit an off-grid felony shall be ranked at
nondrug severity level 2. Conspiracy to commit any other nondrug felony
shall be ranked on the nondrug scale at two severity levels below the
appropriate level for the underlying or completed crime. The lowest
severity level for conspiracy to commit a nondrug felony shall be a
severity level 10.

(2) The provisions of this subsection shall not apply to a violation of
conspiracy to commit the crime of:

(4) Aggravated human trafficking, as defined in subsection (b) of
section 61 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, if the offender is 18 years of age or older and the
victim is less than 14 years of age;

(B) terrorism pursuantte as defined in section 56 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto,;-er-of

(C) illegal use of weapons of mass destruction pursaant-te as defined
in section 57 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments theretos,

(D) rape, as defined in subsection (a)(3) of section 67 of chapter
136 of the 2010 Session Laws of Kansas, and amendments thereto, if the
offender is 18 years of age or older,

(E) aggravated indecent liberties with a child, as defined in
subsection (b)(3) of section 70 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto, if the offender is 18 years of age or
older;

(F) aggravated criminal sodomy, as defined in subsection (b)(1) or
(b)(2) of section 68 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, if the offender is 18 years of age or older,

(G) promoting prostitution, as defined in section 230 of chapter 136
of the 2010 Session Laws of Kansas, and amendments thereto, if the
offender is 18 years of age or older and the prostitute is less than 14
years of age; or

(H) sexual exploitation of a child, as defined in subsection (a)(1) or
(a)(4) of section 74 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, if the offender is 18 years of age or older and
the child is less than 14 years of age.
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(d) Conspiracy to commit a felony which prescribes a sentence on
the drug grid shall reduce the prison term prescribed in the drug grid
block for an underlying or completed crime by six months.

(¢) A conspiracy to commit a misdemeanor is a class C
misdemeanor.

Sec. 16. Section 35 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 35. (a) Criminal
solicitation is commanding, encouraging or requesting another person to
commit a felony, attempt to commit a felony or aid and abet in the
commission or attempted commission of a felony for the purpose of
promoting or facilitating the felony.

(b) It is immaterial under subsection (a) that the actor fails to
communicate with the person solicited to commit a felony if the person's
conduct was designed to effect a communication.

(c) It is an affirmative defense that the actor, after soliciting another
person to commit a felony, persuaded that person not to do so or
otherwise prevented the commission of the felony, under circumstances
manifesting a complete and voluntary renunciation of the actor's criminal
purposes.

(d) (1) Criminal solicitation to commit an off-grid felony shall be
ranked at nondrug severity level 3. Criminal solicitation to commit any
other nondrug felony shall be ranked on the nondrug scale at three
severity levels below the appropriate level for the underlying or
completed crime. The lowest severity level for criminal solicitation to
commit a nondrug felony shall be a severity level 10.

(2) The provisions of this subsection shall not apply to a violation of
criminal solicitation to commit the crime of:

(A) Aggravated human trafficking, as defined in subsection (b) of
section 61 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, if the offender is 18 years of age or older and the
victim is less than 14 years of age;

(B) terrorism pursuantte as defined in section 56 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto,;-er-ef

(C) illegal use of weapons of mass destruction purswant—te as
defined in section 57 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments theretos,

(D) rape, as defined in subsection (a)(3) of section 67 of chapter
136 of the 2010 Session Laws of Kansas, and amendments thereto, if the
offender is 18 years of age or older,

(E) aggravated indecent liberties with a child, as defined in
subsection (b)(3) of section 70 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto, if the offender is 18 years of age or
older;
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(F) aggravated criminal sodomy, as defined in subsection (b)(1) or
(b)(2) of section 68 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, if the offender is 18 years of age or older;

(G) promoting prostitution, as defined in section 230 of chapter 136
of the 2010 Session Laws of Kansas, and amendments thereto, if the
offender is 18 years of age or older and the prostitute is less than 14
years of age; or

(H) sexual exploitation of a child, as defined in subsection (a)(1) or
(a)(4) of section 74 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, if the offender is 18 years of age or older and
the child is less than 14 years of age.

(¢) Criminal solicitation to commit a felony which prescribes a
sentence on the drug grid shall reduce the prison term prescribed in the
drug grid block for an underlying or completed crime by six months.

Sec. 17. Section 39 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 39. (a) Voluntary
manslaughter is knowingly killing a human being committed:

(1) Upon a sudden quarrel or in the heat of passion; or

(2) upon an unreasonable but honest belief that circumstances
existed that justified use of deadly force under section 21, 22 or 23 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto.

(b) Voluntary manslaughter is a severity level 3, person felony.

Sec. 18. Section 47 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 47. (a) Assault is
knowingly placing another person in reasonable apprehension of
immediate bodily harm;

(b) Aggravated assault is assault, as deseribed defined in subsection
(a), committed:

(1) With a deadly weapon,;

(2) while disguised in any manner designed to conceal identity; or

(3) with intent to commit any felony.

(¢) Assault of a law enforcement officer is assault, as defined in
subsection (a), committed against:

(1) A uniformed or properly identified state, county or city law
enforcement officer while such officer is engaged in the performance of
such officer's duty; or

(2) a uniformed or properly identified university or campus police
officer while such officer is engaged in the performance of such officer's
duty.

(d) Aggravated assault of a law enforcement officer is assault of a
law enforcement officer, as defined in subsection (c), committed:

(1) With a deadly weapon,;
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(2) while disguised in any manner designed to conceal identity; or

(3) with intent to commit any felony.

(¢) (1) Assaultis a class C person misdemeanor.

(2) Aggravated assault is a severity level 7, person felony.

(3) Assault of a law enforcement officer is a class A person
misdemeanor.

(4) Aggravated assault of a law enforcement officer is a severity
level 6, person felony. A person convicted of aggravated assault of a law
enforcement officer shall be subject to the provisions of subsection (g) of
section 285 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto.

Sec. 19. Section 48 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 48. (a) Battery is:

(1) Knowingly or recklessly causing bodily harm to another person;
or

(2) knowingly causing physical contact with another person when
done in a rude, insulting or angry manner;

(b) Aggravated battery is:

(1) (A) Knowingly causing great bodily harm to another person or
disfigurement of another person;

(B) knowingly causing bodily harm to another person with a deadly
weapon, or in any manner whereby great bodily harm, disfigurement or
death can be inflicted; or

(C) knowingly causing physical contact with another person when
done in a rude, insulting or angry manner with a deadly weapon, or in any
manner whereby great bodily harm, disfigurement or death can be
inflicted;

(2) (A) recklessly causing great bodily harm to another person or
disfigurement of another person; or

(B) recklessly causing bodily harm to another person with a deadly
weapon, or in any manner whereby great bodily harm, disfigurement or
death can be inflicted.

(c) Battery against a law enforcement officer is:

(1) Battery, as defined in subsection (a)(2), committed against a:

(A) Uniformed or properly identified university or campus police
officer while such officer is engaged in the performance of such officer's
duty; or

(B) uniformed or properly identified state, county or city law
enforcement officer, other than a state correctional officer or employee, a
city or county correctional officer or employee, a juvenile correctional
facility officer or employee or a juvenile detention facility effiee officer,
or employee, while such officer is engaged in the performance of such
officer's duty; or
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(2) Dbattery, as defined in subsection (a)(1), committed against a:

(A) Uniformed or properly identified university or campus police
officer while such officer is engaged in the performance of such officer's
duty; or

(B) uniformed or properly identified state, county or city law
enforcement officer, other than a state correctional officer or employee, a
city or county correctional officer or employee, a juvenile correctional
facility officer or employee or a juvenile detention facility office, or
employee, while such officer is engaged in the performance of such
officer's duty; or

(3) Dbattery, as defined in subsection (a) committed against a:

(A) State correctional officer or employee by a person in custody of
the secretary of corrections, while such officer or employee is engaged in
the performance of such officer's or employee's duty;

(B) juvenile correctional facility officer or employee by a person
confined in such juvenile correctional facility, while such officer or
employee is engaged in the performance of such officer's or employee's
duty;

(C) juvenile detention facility officer or employee by a person
confined in such juvenile detention facility, while such officer or
employee is engaged in the performance of such officer's or employee's
duty; or

(D) city or county correctional officer or employee by a person
confined in a city holding facility or county jail facility, while such officer
or employee is engaged in the performance of such officer's or
employee's duty.

(d) Aggravated battery against a law enforcement officer is:

(1) An aggravated battery, as defined in subsection (b)(1)¢&)(4)
committed against a:

(A) Uniformed or properly identified state, county or city law
enforcement officer while the officer is engaged in the performance of the
officer's duty; or

(B) uniformed or properly identified university or campus police
officer while such officer is engaged in the performance of such officer's
duty;

(2) an aggravated battery, as defined in subsection (b)(1)(B) or (b)
(1)(C), committed against a:

(A) Uniformed or properly identified state, county or city law
enforcement officer while the officer is engaged in the performance of the
officer's duty; or

(B) uniformed or properly identified university or campus police
officer while such officer is engaged in the performance of such officer's
duty; or
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(3) knowingly causing, with a motor vehicle, bodily harm to a:

(A) Uniformed or properly identified state, county or city law
enforcement officer while the officer is engaged in the performance of the
officer's duty; or

(B) uniformed or properly identified university or campus police
officer while such officer is engaged in the performance of such officer's
duty.

(e) Battery against a school employee is a battery, as defined in
subsection (a), committed against a school employee in or on any school
property or grounds upon which is located a building or structure used by
a unified school district or an accredited nonpublic school for student
instruction or attendance or extracurricular activities of pupils enrolled in
kindergarten or any of the grades one through 12 or at any regularly
scheduled school sponsored activity or event, while such employee is
engaged in the performance of such employee's duty.

(f) Battery against a mental health employee is a battery, as defined
in subsection (a), committed against a mental health employee by a
person in the custody of the secretary of social and rehabilitation services,
while such employee is engaged in the performance of such employee's
duty.

(g) (1) Batteryis a class B person misdemeanor.

(2) Aggravated battery as defined in:

(A) Subsection (b)(1)(A) is a severity level 4, person felony;

(B) subsection (b)(1)(B) or (b)(1)(C) is a severity level 7, person
felony;

(C) subsection (b)(2)(A) is a severity level 5, person felony; and

(D) subsection (b)(2)(B) is a severity level 8, person felony.

(3) Battery against a law enforcement officer as defined in:

(A) Subsection (c)(1) is a class A person misdemeanor;

(B) subsection (c)(2) is a severity level 7, person felony; and

(C) subsection (c)(3) is a severity level 5, person felony.

(4) Aggravated battery against a law enforcement officer as defined
in:

(A) Subsection (d)(1) or (d)(3) is a severity level 3, person felony;
and

(B) subsection (d)(2) is a severity level 4, person felony.

(5) Battery against a school employee is a class A person
misdemeanor.

(6) Battery against a mental health employee is a severity level 7,
person felony.

(h) As used in this section:

(1) "Correctional institution" means any institution or facility under
the supervision and control of the secretary of corrections;
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(2) ‘"state correctional officer or employee" means any officer or
employee of the Kansas department of corrections or any independent
contractor, or any employee of such contractor, working at a correctional
institution;

(3) "juvenile correctional facility officer or employee" means any
officer or employee of the juvenile justice authority or any independent
contractor, or any employee of such contractor, working at a juvenile
correctional facility, as defined in K.S.A. 28092010 Supp. 38-2302, and
amendments thereto;

(4) "juvenile detention facility officer or employee" means any
officer or employee of a juvenile detention facility as defined in K.S.A.
26092010 Supp. 38-2302, and amendments thereto;

(5) ‘city or county correctional officer or employee" means any
correctional officer or employee of the city or county or any independent
contractor, or any employee of such contractor, working at a city holding
facility or county jail facility;

(6) "school employee" means any employee of a unified school
district or an accredited nonpublic school for student instruction or
attendance or extracurricular activities of pupils enrolled in kindergarten
or any of the grades one through 12; and

(7) "mental health employee" means an employee of the department
of social and rehabilitation services working at Larned state hospital,
Osawatomie state hospital and Rainbow mental health facility, Kansas
neurological institute and Parsons state hospital and training center and
the treatment staff as defined in K.S.A. 59-29a02, and amendments
thereto.

Sec. 20. Section 49 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 49. (a) Domestic
battery is:

(1) Knowingly or recklessly causing bodily harm by a family or
household member against a family or household member; or

(2) knowingly causing physical contact with a family or household
member by a family or household member when done in a rude, insulting
or angry manner.

(b) Domestic battery is a:

(1) Class B person misdemeanor and the offender shall be sentenced
to not less than 48 consecutive hours nor more than six months'
imprisonment and fined not less than $200, nor more than $500 or in the
court's discretion the court may enter an order which requires the offender
enroll in and successfully complete a domestic violence prevention
program, except as provided in subsection (b)(2) or (b)(3);

(2) class A person misdemeanor, if, within five years immediately
preceding commission of the crime, an offender is convicted of domestic
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battery a second time and the offender shall be sentenced to not less than
90 days nor more than one year's imprisonment and fined not less than
$500 nor more than $1,000, except as provided in subsection (b)(3). The
five days imprisonment mandated by this paragraph may be served in a
work release program only after such offender has served 48 consecutive
hours imprisonment, provided such work release program requires such
offender to return to confinement at the end of each day in the work
release program. The offender shall serve at least five consecutive days
imprisonment before the offender is granted probation, suspension or
reduction of sentence or parole or is otherwise released. As a condition of
any grant of probation, suspension of sentence or parole or of any other
release, the offender shall be required to enter into and complete a
treatment program for domestic violence prevention; and

(3) person felony, if, within five years immediately preceding
commission of the crime, an offender is convicted of domestic battery a
third or subsequent time, and the offender shall be sentenced to not less
than 90 days nor more than one year's imprisonment and fined not less
than $1,000 nor more than $7,500. The offender convicted shall not be
eligible for release on probation, suspension or reduction of sentence or
parole until the offender has served at least 90 days imprisonment. The
court shall require as a condition of parole that such offender enter into
and complete a treatment program for domestic violence. If the offender
does not enter into and complete a treatment program for domestic
violence, the offender shall serve not less than 180 days nor more than
one year's imprisonment. The 90 days imprisonment mandated by this
paragraph may be served in a work release program only after such
offender has served 48 consecutive hours imprisonment, provided such
work release program requires such offender to return to confinement at
the end of each day in the work release program.

(c) Asused in this section:

(1) "Family or household member" means persons 18 years of age or
older who are spouses, former spouses, parents or stepparents and
children or stepchildren, and persons who are presently residing together
or who have resided together in the past, and persons who have a child in
common regardless of whether they have been married or who have lived
together at any time. "Family or household member" also includes a man
and woman if the woman is pregnant and the man is alleged to be the
father, regardless of whether they have been married or have lived
together at any time; and

(2) for the purpose of determining whether a conviction is a first,
second, third or subsequent conviction in sentencing under this section:

(A) "Conviction" includes being convicted of a violation of K.S.A.
21-3412a, prior to its repeal, this section or entering into a diversion or
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deferred judgment agreement in lieu of further criminal proceedings on a
complaint alleging a violation of this section;

(B) "conviction" includes being convicted of a violation of a law of
another state, or an ordinance of any city, or resolution of any county,
which prohibits the acts that this section prohibits or entering into a
diversion or deferred judgment agreement in lieu of further criminal
proceedings in a case alleging a violation of such law, ordinance or
resolution;

(C) only convictions occurring in the immediately preceding five
years including prior to the-effeetive-date-ofthis-aet July 1, 2001 shall be
taken into account, but the court may consider other prior convictions in
determining the sentence to be imposed within the limits provided for a
first, second, third or subsequent offender, whichever is applicable; and

(D) it is irrelevant whether an offense occurred before or after
conviction for a previous offense.

(d) A person may enter into a diversion agreement in lieu of further
criminal proceedings for a violation of this section or an ordinance of any
city or resolution of any county which prohibits the acts that this section
prohibits only twice during any three-year five-year period.

Sec. 21.  Section 52 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 52. (a) Mistreatment
of a dependent adult is knowingly committing one or more of the
following acts:

(1) Infliction of physical injury, unreasonable confinement or erael
unreasonable punishment upon a dependent adult;

(2) taking unfair advantage of a dependent adult's physical or
financial resources for another individual's personal or financial
advantage by the use of undue influence, coercion, harassment, duress,

deception, false representation or false pretense by-a-earetaker-or-another
persen; or

(3) omitting—or—depriving omission or deprivation of treatment,
goods or services by—a—earetaker—or—anetherperson—whiek thar are

necessary to maintain physical or mental health of a dependent adult.
(b) Mistreatment of a dependent adult as defined in:
(1) Subsection (a)(1) is a severity level 6, person felony;

(2) subsection (a)(2) is—a—severitytevel—6;—persen—felony if the
aggregate amount of the Value of the resources is $—1—99—999—e%m0fe—
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(4) 81,000,000 or more is a severity level 2, person felony;

(B) at least $250,000 but less than 31,000,000 is a severity level 3,
person felony;,

(C) at least $100,000 but less than 3250,000 is a severity level 4,
person felony;,

(D) at least $25,000 but less than $100,000 is a severity level 5,
person felony;

(E) atleast 81,000 but less than 325,000 is a severity level 7, person
felony;

(F) less than 81,000 is a class A person misdemeanor, except as
provided in subsection (b)(2)(G), and

(G) less than 31,000 and committed by a person who has, within
five years immediately preceding commission of the crime, the offender
has been convicted of mistreatment of a dependent adult two or more
times is a severity level 7, person felony; and

6)(3) subsection (a)(3) is a elass—A—personr—misdemeanor severity
level 8, person felony.

(¢) No dependent adult is considered to be mistreated for the sole
reason that such dependent adult relies upon or is being furnished
treatment by spiritual means through prayer in licu of medical treatment
in accordance with the tenets and practices of a recognized church or
religious denomination of which such dependent adult is a member or
adherent.

(d) As used in this section, "dependent adult" means an individual
18 years of age or older who is unable to protect the individual's own
interest. Such term shall include, but is not limited to, any:

(1) Resident of an adult care home including, but not limited to,
those facilities defined by K.S.A. 39-923, and amendments thereto;

(2) adult cared for in a private residence;

(3) individual kept, cared for, treated, boarded, confined or
otherwise accommodated in a medical care facility;

(4) individual with mental retardation or a developmental disability
receiving services through a community mental retardation facility or
residential facility licensed under K.S.A. 75-3307b, and amendments
thereto;

(5) individual with a developmental disability receiving services
provided by a community service provider as provided in the
developmental disability reform act; or
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(6) individual kept, cared for, treated, boarded, confined or
otherwise accommodated in a state psychiatric hospital or state institution
for the mentally retarded.

(¢) An offender who violates the provisions of this section may also
be prosecuted for, convicted of, and punished for any other offense in
sections 36 through 125 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto.

Sec. 22. Section 53 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended as follows: Sec. 53. (a) Hazing is recklessly
coercing, demanding or encouraging another person to perform, as a
condition of membership in a social or fraternal organization, any act
which could reasonably be expected to result in great bodily harm,
disfigurement or death or which is done in a manner whereby great
bodily harm, disfigurement or death could be inflicted.

(b) Premeting—er—permitting—Hazing is a class B nonperson
misdemeanor.

Sec. 23. Section 56 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 56. (a) Terrorism is the
commission of, the attempt to commit, the conspiracy to commit, or the
criminal solicitation to commit any felony with the intent to:

(1) Intimidate or coerce the civilian population;

(2) influence government policy by intimidation or coercion; or

(3) affect the operation of any unit of government.

(b) Terrorism or attempt, conspiracy or criminal solicitation to
commit terrorism is an off-grid person felony.

(¢) The provisions of subsection (c) of section 33 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto, shall not
apply to a violation of attempting to commit the crime of terrorism
pursuant to this section. The provisions of subsection (c) of section 34 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, shall not apply to a violation of conspiracy to commit the crime
of terrorism pursuant to this section. The provisions of subsection (d) of
section 35 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, shall not apply to a violation of criminal solicitation
to commit the crime of terrorism pursuant to this section.

Sec. 24. Section 57 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 57. (a) The illegal use
of weapons of mass destruction is:

(1) Knowingly and without lawful authority, developing, producing,
stockpiling, transferring, acquiring, retaining or possessing any:

(A) Biological agent, toxin or delivery system for use as a weapon;

(B) chemical weapon; or

(C) nuclear materials or nuclear byproduct materials for use as a
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weapon;

(2) knowingly assisting a foreign state or any organization to do any
such activities as specified in subsection (a)(1); or

(3) attempting; threatening;eenspiring-oreriminallysoletting to do
any such activities as specified in subsection (a)(1) or (a)(2).

(b) Illegal use of weapons of mass destruction or attempt,
conspiracy or criminal solicitation to commit illegal use of weapons of
mass destruction is an off-grid person felony.

(¢) The provisions of subsection (¢) of section 33 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto, shall not
apply to a violation of attempting to commit the crime of illegal use of
weapons of mass destruction pursuant to this section. The provisions of
subsection (c) of section 34 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, shall not apply to a violation of
conspiracy to commit the crime of illegal use of weapons of mass
destruction pursuant to this section. The provisions of subsection (d) of
section 35 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, shall not apply to a violation of criminal solicitation
to commit the crime of illegal use of weapons of mass destruction
pursuant to this section.

(d) The following shall not be prohibited under the provisions of this
section:

(1) Any peaceful purpose related to an industrial, agricultural,
research, medical or pharmaceutical activity or other activity;

(2) any purpose directly related to protection against toxic chemicals
and to protection against chemical weapons;

(3) any military purpose of the United States that is not connected
with the use of a chemical weapon or that is not dependent on the use of
the toxic or poisonous properties of the chemical weapon to cause death
or other harm;

(4) any law enforcement purpose, including any domestic riot
control purpose and including imposition of capital punishment; or

(5) any individual self-defense device, including those using a
pepper spray or chemical mace.

(¢) Asused in this section:

(1) "Biological agent" means any microorganism, virus, infectious
substance or biological product that may be engineered as a result of
biotechnology, or any naturally occurring or bioengineered component of
any such microorganism, virus, infectious substance, or biological
product, capable of causing:

(A) Death, disease or other biological malfunction in a human, an
animal, a plant or another living organism;

(B) deterioration of food, water, equipment, supplies or material of
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any kind; or

(C) deleterious alteration of the environment;

(2) "chemical weapon" means the following together or separately:

(A) A toxic chemical and its precursors, except where intended for a
purpose not prohibited under this section, as long as the type and quantity
is consistent with such a purpose;

(B) a munition or device, specifically designed to cause death or
other harm through toxic properties of those toxic chemicals specified in
subparagraph (A), which would be released as a result of the employment
of such munition or device; or

(C) any equipment specifically designed for use directly in
connection with the employment of munitions or devices specified in
subparagraph (B);

(3) "key component of a binary or multicomponent chemical
system" means the precursor which plays the most important role in
determining the toxic properties of the final product and reacts rapidly
with other chemicals in the binary or multicomponent system;

(4) "delivery system" means:

(A) Any apparatus, equipment, device or means of delivery
specifically designed to deliver or disseminate a biological agent, toxin or
vector; or

(B) any vector;

(5) "for use as a weapon" does not include the development,
production, transfer, acquisition, retention or possession of any biological
agent, toxin or delivery system for prophylactic, protective or other
peaceful purposes;

(6) '"nuclear material" means material containing any:

(A) Plutonium;

(B) uranium not in the form of ore or ore residue that contains the
mixture of isotopes as occurring in nature;

(C) enriched uranium, defined as uranium that contains the isotope
233 or 235 or both in such amount that the abundance ratio of the sum of
those isotopes to the isotope 238 is greater than the ratio of the isotope
235 to the isotope 238 occurring in nature; or

(D) uranium 233;

(7) "nuclear byproduct material" means any material containing any
radioactive isotope created through an irradiation process in the operation
of a nuclear reactor or accelerator;

(8) "precursor" means any chemical reactant which takes part at any
stage in the production by whatever method of a toxic chemical.
"Precursor” includes any key component of a binary or multicomponent
chemical system;

(9) "toxic chemical" means any chemical which through its chemical
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action on life processes can cause death, temporary incapacitation or
permanent harm to humans or animals. "Toxic chemical" includes all
such chemicals, regardless of their origin or of their method of
production, and regardless of whether they are produced in facilities, in
munitions or elsewhere;

(10) "toxin" means the toxic material of plants, animals,
microorganisms, viruses, fungi or infectious substances, or a recombinant
molecule, whatever its origin or method of production, including:

(A) Any poisonous substance or biological product that may be
engineered as a result of biotechnology produced by a living organism; or

(B) any poisonous isomer or biological product, homolog or
derivative of such a substance; and

(11) "vector" means a living organism or molecule, including a
recombinant molecule, or biological product that may be engineered as a
result of biotechnology, capable of carrying a biological agent or toxin to
a host.

Sec. 25. Section 60 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 60. (a) Unlawful
administration of a substance is the administration of a substance to
another person without consent with the intent to impair such other
person's physical or mental ability to appraise or control such person's
conduct.

(b) Unlawful administration of a substance is a class A person
misdemeanor.

(¢) This section shall not prohibit administration of any substance
described in subsection b)(d) for lawful medical or therapeutic treatment.

(d) As used in this section, "administration of a substance" means
any method of causing the ingestion by another person of a controlled
substance, including gamma hydroxybutyric acid, or any controlled
substance analog, as defined in K.S.A. 65-4101, and amendments thereto,
of gamma hydroxybutyric acid, including gamma butyrolactone;
butyrolactone; butyrolactone gamma; 4-butyrolactone; 2(3H)-furanone
dihydro; dihydro-2(3H)-furanone; tetrahydro-2-furanone; 1,2-butanolide;
1,4-butanolide; 4-butanolide; gamma-hydroxybutyric acid lactone; 3-
hydroxybutyric acid lactone and 4-hydroxybutanoic acid lactone with
CAS No. 96-48-0; 1,4 butanediol; butanediol; butane-1,4-diol; 1,4-
butylene glycol; butylene glycol; 1,4-dihydroxybutane; 1,4-
tetramethylene glycol; tetramethylene glycol; tetramethylene 1,4-diol.

Sec. 26. Section 61 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 61. (a) Human
trafficking is:

()
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mnvoluntary—servitade:—or The intentional recruitment, harboring,
transportation, provision or obtaining of a person for labor or services,
through the use of force, fraud or coercion for the purpose of subjecting
the person to involuntary servitude or forced labor;

(2) intentionally benefitting financially or by receiving anything of
value from participation in a venture that the person has reason to know
has engaged in acts set forth in subsection (a)(1)-;

(3) knowingly coercing employment by obtaining or maintaining
labor or services that are performed or provided by another person
through any of the following:

(A) Causing or threatening to cause physical injury to any person;

(B) physically restraining or threatening to physically restrain
another person;

(C) abusing or threatening to abuse the law or legal process;

(D) threatening to withhold food, lodging or clothing, or

(E) knowingly destroying, concealing, removing, confiscating or
possessing any actual or purported government identification document
of another person, or

(4) knowingly holding another person in a condition of peonage in
satisfaction of a debt owed the person who is holding such other person.

(b) Aggravated human trafficking is:

(1) Human trafficking, as defined in subsection (a):

(A) Involving the commission or attempted commission of
kidnapping, as defined in subsection (a) of section 43 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto;

(B) committed in whole or in part for the purpose of the sexual
gratification of the defendant or another; or

(C) resulting in a death; or

(2) recruiting, harboring, transporting, providing or obtaining, by
any means, a person under 18 years of age knowing that the person, with
or without force, fraud, threat or coercion, will be used to engage in
forced labor, involuntary servitude or sexual gratification of the defendant
or another.

(¢) (1) Human trafficking is a severity level 2, person felony.

(2) Aggravated human trafficking is a:

Ay severity level 1, person felony, except as provided in subsection
(c)2)Byand (3).

B)3) Aggravated human trafficking or attempt, conspiracy or
criminal solicitation to commit aggravated human trafficking is an off-
grid person felony, when the offender is 18 years of age or older and the
victim is less than 14 years of age.

(d) If the offender is 18 years of age or older and the victim is less
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than 14 years of age, the provisions of:

(1) Subsection (c) of section 33 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of attempting to commit the crime of aggravated human trafficking
pursuant to this section;

(2) subsection (c) of section 34 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of conspiracy to commit the crime of aggravated human trafficking
pursuant to this section; and

(3) subsection (d) of section 35 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of criminal solicitation to commit the crime of aggravated human
trafficking pursuant to this section.

(e) The provisions of this section shall not apply to the use of the
labor of any person incarcerated in a state or county correctional facility
or city jail.

(f) As used in this section, "peonage" means a condition of
involuntary servitude in which the victim is forced to work for another
person by the use or threat of physical restraint or physical injury, or by
the use or threat of coercion through law or the legal process.

Sec. 27. Section 62 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 62. (a) Stalking is:

(1) Recklessly engaging in a course of conduct targeted at a specific
person which would cause a reasonable person in the circumstances of
the targeted person to fear for such person's safety, or the safety of a
member of such person's immediate family and the targeted person is
actually placed in such fear;

(2) engaging in a course of conduct targeted at a specific person with
knowledge that the course of conduct will place the targeted person in
fear for such person's safety or the safety of a member of such person's
immediate family; or

(3) after being served with, or otherwise provided notice of, any
protective order included in K.S.A. 21-3843, prior to its repeal or section
149 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, that prohibits contact with a targeted person, recklessly engaging
in at least one act listed in subsection (f)(1) that violates the provisions of
the order and would cause a reasonable person to fear for such person's
safety, or the safety of a member of such person's immediate family and
the targeted person is actually placed in such fear.

(b) Stalking as defined in:

(1) Subsection (a)(1) is a:

(A) Class A person misdemeanor, except as provided in subsection
(b)(1)(B); and
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(B) severity level 7, person felony upon a second or subsequent
conviction;

(2) subsection (a)(2) is a:

(A) Class A person misdemeanor, except as provided in subsection
(b)(2)(B); and

(B) severity level 5, person felony upon a second or subsequent
conviction; and

(3) subsection (a)(3) is a:

(A) Severity level 9, person felony, except as provided in subsection
(b)(3)(B); and

(B) severity level 5, person felony, upon a second or subsequent
conviction.

(c) For the purposes of this section, a person served with a protective
order as defined by K.S.A. 21-3843, prior to its repeal and or section 149
of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, or a person who engaged in acts which would constitute stalking,
after having been advised by a law enforcement officer, that such person's
actions were in violation of this section, shall be presumed to have acted
knowingly as to any like future act targeted at the specific person or
persons named in the order or as advised by the officer.

(d) In a criminal proceeding under this section, a person claiming an
exemption, exception or exclusion has the burden of going forward with
evidence of the claim.

(e) The present incarceration of a person alleged to be violating this
section shall not be a bar to prosecution under this section.

(f) As used in this section:

(1) "Course of conduct" means two or more acts over a period of
time, however short, which evidence a continuity of purpose. A course of
conduct shall not include constitutionally protected activity nor conduct
that was necessary to accomplish a legitimate purpose independent of
making contact with the targeted person. A course of conduct shall
include, but not be limited to, any of the following acts or a combination
thereof:

(A) Threatening the safety of the targeted person or a member of
such person's immediate family;

(B) following, approaching or confronting the targeted person or a
member of such person's immediate family;

(C) appearing in close proximity to, or entering the targeted person's
residence, place of employment, school or other place where such person
can be found, or the residence, place of employment or school of a
member of such person's immediate family;

(D) causing damage to the targeted person's residence or property or
that of a member of such person's immediate family;
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(E) placing an object on the targeted person's property or the
property of a member of such person's immediate family, either directly
or through a third person;

(F) causing injury to the targeted person's pet or a pet belonging to a
member of such person's immediate family;

(G) any act of communication;

(2) "communication" means to impart a message by any method of
transmission, including, but not limited to: Telephoning, personally
delivering, sending or having delivered, any information or material by
written or printed note or letter, package, mail, courier service or
electronic transmission, including electronic transmissions generated or
communicated via a computer;

(3) "computer" means a programmable, electronic device capable of
accepting and processing data;

(4) "conviction" includes being convicted of a violation of K.S.A.
21-3438, prior to its repeal, this section or a law of another state which
prohibits the acts that this section prohibits; and

(5) "immediate family" means father, mother, stepparent, child,
stepchild, sibling, spouse or grandparent of the targeted person; any
person residing in the household of the targeted person; or any person
involved in an intimate relationship with the targeted person.

Sec. 28. Section 64 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 64. (a) Blackmail is
intentionally gaining or attempting to gain anything of value or
compelling or attempting to compel another to act against such person's
will, by threatening to communicate accusations or statements, about any
person that would subject such person or any other person to public
ridicule, contempt or degradation.

(b) Blackmail is a severity level 7, nonperson felony.

Sec. 29. Section 67 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 67. (a) Rape is:

(1) Knowingly engaging in sexual intercourse with a victim who
does not consent to the sexual intercourse under any of the following
circumstances:

(A) When the victim is overcome by force or fear; or

(B) when the victim is unconscious or physically powerless:;

(2) Knowingly engaging in sexual intercourse with a victim when
the victim is incapable of giving consent because of mental deficiency or
disease, or when the victim is incapable of giving consent because of the
effect of any alcoholic liquor, narcotic, drug or other substance, which
condition was known by the offender or was reasonably apparent to the
offender;

(3) sexual intercourse with a child who is under 14 years of age;
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(4) sexual intercourse with a victim when the victim's consent was
obtained through a knowing misrepresentation made by the offender that
the sexual intercourse was a medically or therapeutically necessary
procedure; or

(5) sexual intercourse with a victim when the victim's consent was
obtained through a knowing misrepresentation made by the offender that
the sexual intercourse was a legally required procedure within the scope
of the offender's authority.

(b)(1) Rape as defined in:

(4) Subsection (a)(1) or (a)(2) is a severity level 1, person felony;

©&)(B) subsection (a)(3) is a:

A severity level 1, person felony, except as provided in subsection

(b)2)tBy; and

o
oldersand

3)(C) subsection (a)(4) or (a)(5) is a severity level 2, person felony.

(2) Rape as defined in subsection (a)(3) or attempt, conspiracy or
criminal solicitation to commit rape as defined in subsection (a)(3) is an
off-grid person felony, when the offender is 18 years of age or older.

(c) If'the offender is 18 years of age or older, the provisions of:

(1) Subsection (c) of section 33 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of attempting to commit the crime of rape as defined in subsection (a)(3),

(2) subsection (c) of section 34 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of conspiracy to commit the crime of rape as defined in subsection (a)(3);
and

(3) subsection (d) of section 35 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of criminal solicitation to commit the crime of rape as defined in
subsection (a)(3).

€e)(d) It shall be a defense to a prosecution of rape under subsection
(a)(3) that the child was married to the accused at the time of the offense.

td(e) Except as provided in subsection (a)(2), it shall not be a
defense that the offender did not know or have reason to know that the
victim did not consent to the sexual intercourse, that the victim was
overcome by force or fear, or that the victim was unconscious or
physically powerless.

Sec. 30. Section 68 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 68. (a) Criminal
sodomy is:

(1) Sodomy between persons who are 16 or more years of age and
members of the same sex;
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(2) sodomy between a person and an animal;

(3) sodomy with a child who is 14 or more years of age but less than
16 years of age; or

(4) causing a child 14 or more years of age but less than 16 years of
age to engage in sodomy with any person or animal.

(b) Aggravated criminal sodomy is:

(1) Sodomy with a child who is under 14 years of age;

(2) causing a child under 14 years of age to engage in sodomy with
any person or an animal; or

(3) sodomy with a victim who does not consent to the sodomy or
causing a victim, without the victim's consent, to engage in sodomy with
any person or an animal under any of the following circumstances:

(A) When the victim is overcome by force or fear;

(B) when the victim is unconscious or physically powerless; or

(C) when the victim is incapable of giving consent because of
mental deficiency or disease, or when the victim is incapable of giving
consent because of the effect of any alcoholic liquor, narcotic, drug or
other substance, which condition was known by, or was reasonably
apparent to, the offender.

(¢) (1) Criminal sodomy as defined in:

(A) Subsection (a)(1) or (a)(2) is a class B nonperson misdemeanor;
and

(B) subsection (a)(3) or (a)(4) is a severity level 3, person felony.

& (2) Aggravated criminal sodomy as defined in:

(A) Subsection (b)(3) is a severity level 1, person felony; and

(B) subsection (b)(1) or (b)(2) is a2

@ severity level 1, person felony, except as provided in subsection

older

(3) Aggravated criminal sodomy as defined in subsection (b)(1) or
(b)(2) or attempt, conspiracy or criminal solicitation to commit
aggravated criminal sodomy as defined in subsection (b)(1) or (b)(2) is
an off-grid person felony, when the offender is 18 years of age or older.

(d) If the offender is 18 years of age or older, the provisions of:

(1) Subsection (c) of section 33 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of attempting to commit the crime of aggravated criminal sodomy as
defined in subsection (b)(1) or (b)(2),

(2) subsection (c) of section 34 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of conspiracy to commit the crime of aggravated criminal sodomy as
defined in subsection (b)(1) or (b)(2); and
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(3) subsection (d) of section 35 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of criminal solicitation to commit the crime of aggravated criminal
sodomy as defined in subsection (b)(1) or (b)(2).

d(e) It shall be a defense to a prosecution of criminal sodomy, as
defined in subsection (a)(3), and aggravated criminal sodomy, as defined
in subsection (b)(1), that the child was married to the accused at the time
of the offense.

)(f) Except as provided in subsection (b)(3)(C), it shall not be a
defense that the offender did not know or have reason to know that the
victim did not consent to the sodomy, that the victim was overcome by
force or fear, or that the victim was unconscious or physically powerless.

Sec. 31. Section 70 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 70. (a) Indecent
liberties with a child is engaging in any of the following acts with a child
who is 14 or more years of age but less than 16 years of age:

(1) Any lewd fondling or touching of the person of either the child
or the offender, done or submitted to with the intent to arouse or to satisfy
the sexual desires of either the child or the offender, or both; or

(2) soliciting the child to engage in any lewd fondling or touching of
the person of another with the intent to arouse or satisfy the sexual desires
of the child, the offender or another.

(b) Aggravated indecent liberties with a child is:

(1) Sexual intercourse with a child who is 14 or more years of age
but less than 16 years of age;

(2) engaging in any of the following acts with a child who is 14 or
more years of age but less than 16 years of age and who does not consent
thereto:

(A) Any lewd fondling or touching of the person of either the child
or the offender, done or submitted to with the intent to arouse or to satisfy
the sexual desires of either the child or the offender, or both; or

(B) causing the child to engage in any lewd fondling or touching of
the person of another with the intent to arouse or satisfy the sexual desires
of the child, the offender or another; or

(3) engaging in any of the following acts with a child who is under
14 years of age:

(A) Any lewd fondling or touching of the person of either the child
or the offender, done or submitted to with the intent to arouse or to satisfy
the sexual desires of either the child or the offender, or both; or

(B) soliciting the child to engage in any lewd fondling or touching of
the person of another with the intent to arouse or satisfy the sexual desires
of the child, the offender or another.

(¢) (1) Indecent liberties with a child is a severity level 5, person
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felony.
(2) Aggravated indecent liberties with a child as defined in:
(A) Subsection (b)(1) is a severity level 3, person felony;
(B) subsection (b)(2) is a severity level 4, person felony; and
(C) subsection (b)(3) is a:
9 severity level 3, person felony, except as provided in subsection

older

(3) Aggravated indecent liberties with a child as defined in
subsection (b)(3) or attempt, conspiracy or criminal solicitation to
commit aggravated indecent liberties with a child as defined in
subsection (b)(3) is an off-grid person felony, when the offender is 18
years of age or older.

(d) If the offender is 18 years of age or older, the provisions of:

(1) Subsection (c) of section 33 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of attempting to commit the crime of aggravated indecent liberties with a
child as defined in subsection (b)(3),

(2) subsection (c) of section 34 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of conspiracy to commit the crime of aggravated indecent liberties with a
child as defined in subsection (b)(3),

(3) subsection (d) of section 35 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of criminal solicitation to commit the crime of aggravated indecent
liberties with a child as defined in subsection (b)(3).

d(e) It shall be a defense to a prosecution of indecent liberties with
a child, as defined in subsection (a)(1), and aggravated indecent liberties
with a child, as defined in subsections (b)(1), (b)(2)(A) and (b)(3)(A) that
the child was married to the accused at the time of the offense.

Sec. 32. Section 74 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 74. (a) Sexual
exploitation of a child is:

(1) Employing, using, persuading, inducing, enticing or coercing a
child under 18 years of age to engage in sexually explicit conduct with
the intent to promote any performance;

(2) possessing any visual depiction of a child under 18 years of age
shown or heard engaging in sexually explicit conduct with intent to
arouse or satisfy the sexual desires or appeal to the prurient interest of the
offender or any other person;

(3) being a parent, guardian or other person having custody or
control of a child under 18 years of age and knowingly permitting such
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child to engage in, or assist another to engage in, sexually explicit
conduct for any purpose described in subsection (a)(1) or (2); or

(4) promoting any performance that includes sexually explicit
conduct by a child under 18 years of age, knowing the character and
content of the performance.

(b) (1) Sexual exploitation of a child as defined in:

(4) Subsection (a)(2) or (a)(3) is a severity level 5, person felony;
and

&)(B) subsection (a)(1) or (a)(4) is a:

Ay severity level 5, person felony, except as provided in subsection

(O)2)Byrand2).

(2) Sexual exploitation of a child as defined in subsection (a)(1) or
(a)(4) or attempt, conspiracy or criminal solicitation to commit sexual
exploitation of a child as defined in subsection (a)(1) or (a)(4) is an off-
grid person felony, when the offender is 18 years of age or older and the
child is under 14 years of age.

(c) If the offender is 18 years of age or older and the child is under
14 years of age, the provisions of:

(1) Subsection (c) of section 33 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of attempting to commit the crime of sexual exploitation of a child as
defined in subsection (a)(1) or (a)(4),

(2) subsection (c) of section 34 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of conspiracy to commit the crime of sexual exploitation of a child as
defined in subsection (a)(1) or (a)(4); and

(3) subsection (d) of section 35 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of criminal solicitation to commit the crime of sexual exploitation of a
child as defined in subsection (a)(1) or (a)(4).

e)(d) Asused in this section:

(1) "Sexually explicit conduct" means actual or simulated:
Exhibition in the nude; sexual intercourse or sodomy, including genital-
genital, oral-genital, anal-genital or oral-anal contact, whether between
persons of the same or opposite sex; masturbation; sado-masochistic
abuse with the intent of sexual stimulation; or lewd exhibition of the
genitals, female breasts or pubic area of any person;

(2) "promoting" means procuring, transmitting, distributing,
circulating, presenting, producing, directing, manufacturing, issuing,
publishing, displaying, exhibiting or advertising:

(A) For pecuniary profit; or
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(B) with intent to arouse or gratify the sexual desire or appeal to the
prurient interest of the offender or any other person;

(3) "performance" means any film, photograph, negative, slide,
book, magazine or other printed or visual medium, any audio tape
recording or any photocopy, video tape, video laser disk, computer
hardware, software, floppy disk or any other computer related equipment
or computer generated image that contains or incorporates in any manner
any film, photograph, negative, photocopy, video tape or video laser disk
or any play or other live presentation;

(4) "nude" means any state of undress in which the human genitals,
pubic region, buttock or female breast, at a point below the top of the
areola, is less than completely and opaquely covered; and

(5) "visual depiction" means any photograph, film, video picture,
digital or computer-generated image or picture, whether made or
produced by electronic, mechanical or other means.

Sec. 33. Section 76 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 76. (a) Unlawful
sexual relations is engaging in consensual sexual intercourse, lewd
fondling or touching, or sodomy with a person who is not married to the
offender if:

(1) The offender is an employee or volunteer of the department of
corrections, or the employee or volunteer of a contractor who is under
contract to provide services for a correctional institution, and the person
with whom the offender is engaging in consensual sexual intercourse,
lewd fondling or touching, or sodomy is a person 16 years of age or older
who is an inmate;

(2) the offender is a parole officer, volunteer for the department of
corrections or the employee or volunteer of a contractor who is under
contract to provide supervision services for persons on parole, conditional
release or postrelease supervision and the person with whom the offender
is engaging in consensual sexual intercourse, lewd fondling or touching,
or sodomy is a person 16 years of age or older who is an inmate who has
been released on parole, er conditional release or postrelease supervision
under-the-dircet superviston-and-econtrel-of the-effender; and the offender
has knowledge that the person with whom the offender is engaging in
consensual sexual intercourse, lewd fondling or touching, or sodomy is
an inmate who has been released and is currently on parole, conditional
release or postrelease supervision;

(3) the offender is a law enforcement officer, an employee of a jail,
or the employee of a contractor who is under contract to provide services
in a jail and the person with whom the offender is engaging in consensual
sexual intercourse, lewd fondling or touching, or sodomy is a person 16
years of age or older who is confined to such jail;
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(4) the offender is a law enforcement officer, an employee of a
juvenile detention facility or sanctions house, or the employee of a
contractor who is under contract to provide services in such facility or
sanctions house and the person with whom the offender is engaging in
consensual sexual intercourse, lewd fondling or touching, or sodomy is a
person 16 years of age or older who is confined to such facility or
sanctions house;

(5) the offender is an employee of the juvenile justice authority or
the employee of a contractor who is under contract to provide services in
a juvenile correctional facility and the person with whom the offender is
engaging in consensual sexual intercourse, lewd fondling or touching, or
sodomy is a person 16 years of age or older who is confined to such
facility;

(6) the offender is an employee of the juvenile justice authority or
the employee of a contractor who is under contract to provide direct
supervision and offender control services to the juvenile justice authority
and the person with whom the offender is engaging in consensual sexual
intercourse, lewd fondling or touching, or sodomy is 16 years of age or
older and:

(A) Released on conditional release from a juvenile correctional
facility under the supervision and control of the juvenile justice authority
or juvenile community supervision agency; or

(B) placed in the custody of the juvenile justice authority under the
supervision and control of the juvenile justice authority or juvenile
community supervision agency and the offender has knowledge that the
person with whom the offender is engaging in consensual sexual
intercourse, lewd fondling or touching, or sodomy is currently under
supervision;

(7) the offender is an employee of the department of social and
rehabilitation services or the employee of a contractor who is under
contract to provide services in a social and rehabilitation services
institution and the person with whom the offender is engaging in
consensual sexual intercourse, not otherwise subject to subsection (a)(2)
of section 67 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, lewd fondling or touching, or sodomy, not otherwise
subject to subsection ¥BHEY(D)(3)(C) of section 68 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto, is a person 16
years of age or older who is a patient in such institution;

(8) the offender is a teacher or a person in a position of authority and
the person with whom the offender is engaging in consensual sexual
intercourse, not otherwise subject to subsection (a)(3) of section 67 of
chapter 136 of the 2010 Session Laws of Kansas, or subsection (b)(1) of
section 70 of chapter 136 of the 2010 Session Laws of Kansas, and
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amendments thereto, lewd fondling or touching, not otherwise subject to
subsection (a) of section 70 of chapter 136 of the 2010 Session Laws of
Kansas, or subsection (b)(2) or (b)(3) of section 70 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto, or sodomy, not
otherwise subject to subsection (a) of section 68 of chapter 136 of the
2010 Session Laws of Kansas, or subsection (b)(1) or (b)(2) of section 68
of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, is a student enrolled at the school where the offender is
employed. If the offender is the parent of the student, the provisions of
subsection (b) of section 81 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, shall apply, not this subsection;

(9) the offender is a court services officer or the employee of a
contractor who is under contract to provide supervision services for
persons under court services supervision and the person with whom the
offender is engaging in consensual sexual intercourse, lewd fondling or
touching, or sodomy is a person 16 years of age or older who has been
placed on probation under the supervision and control of court services
and the offender has knowledge that the person with whom the offender
is engaging in consensual sexual intercourse, lewd fondling or touching,
or sodomy is currently under the supervision of court services; or

(10) the offender is a community correctional services officer or the
employee of a contractor who is under contract to provide supervision
services for persons under community corrections supervision and the
person with whom the offender is engaging in consensual sexual
intercourse, lewd fondling or touching, or sodomy is a person 16 years of
age or older who has been assigned to a community correctional services
program under the supervision and control of community corrections and
the offender has knowledge that the person with whom the offender is
engaging in consensual sexual intercourse, lewd fondling or touching, or
sodomy is currently under the supervision of community corrections.

(b) Unlawful sexual relations is-a-severitytevel+0;persentfelony as
defined in:

(1) Subsection (a)(5) is a severity level 4, person felony, and

(2)  subsection (a)(1), (@)(2), (a)(3), (@)(4), (@)(6), (@)(7), (a)(8), (a)
(9), or (a)(10) is a severity level 5, person felony.

(¢) Asused in this section:

(1) "Correctional institution" means the same as in K.S.A. 75-5202,
and amendments thereto;

(2) '"inmate" means the same as in K.S.A. 75-5202, and amendments
thereto;

(3) '"parole officer" means the same as in K.S.A. 75-5202, and
amendments thereto;

(4) "postrelease supervision" means the same as in section 284 of
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chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto;

(5) "juvenile detention facility" means the same as in K.S.A.
26092010 Supp. 38-2302, and amendments thereto;

(6) "juvenile correctional facility" means the same as in K.S.A.
26092010 Supp. 38-2302, and amendments thereto;

(7) 'sanctions house" means the same as in K.S.A. 20692070 Supp.
38-2302, and amendments thereto;

(8) "institution" means the same as in K.S.A. 76-12a01, and
amendments thereto;

(9) "teacher" means and includes teachers, supervisors, principals,
superintendents and any other professional employee in any public or
private school offering any of grades kindergarten through 12;

(10) "community corrections" means the entity responsible for
supervising adults and juvenile offenders for confinement, detention, care
or treatment, subject to conditions imposed by the court pursuant to the
community corrections act, K.S.A. 75-5290, and amendments thereto,
and the revised Kansas juvenile justice code, K.S.A. 20892010 Supp. 38-
2301 et seq., and amendments thereto;

(11) "court services" means the entity appointed by the district court
that is responsible for supervising adults and juveniles placed on
probation and misdemeanants placed on parole by district courts of this
state; and

(12) "juvenile community supervision agency" means an entity that
receives grants for the purpose of providing direct supervision to
juveniles in the custody of the juvenile justice authority.

Sec. 34. Section 78 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 78. (a) Endangering a
child is knowingly and unreasonably causing or permitting a child under
the age of 18 years to be placed in a situation in which the child's life,
body or health may be endangered.

(b) Aggravated endangering a child is:

(1) Recklessly causing or permitting a child under the age of 18
years to be placed in a situation in which the child's life, body or health is
endangered;

(2) causing or permitting such child to be in an environment where
the person knows or reasonably should know that any person is
distributing, possessing with intent to distribute, manufacturing or
attempting to manufacture any methamphetamine, or analog thereof, as
defined by subsection (d)(3) or (f)(1) of K.S.A. 65-4107, and
amendments thereto; or

(3) causing or permitting such child to be in an environment where
the person knows or reasonably should know that drug paraphernalia or
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volatile, toxic or flammable chemicals are stored for the purpose of
manufacturing or attempting to manufacture any methamphetamine, or
analog thereof, as defined by subsection (d)(3) or (f)(1) of K.S.A. 65-
4107, and amendments thereto.

(¢) (1) Endangering a child is a class A person misdemeanor.

(2) Aggravated endangering a child is a severity level 9, person
felony. The sentence for a violation of aggravated endangering a child
shall be served consecutively to any other term or terms of imprisonment
imposed. Such sentence shall not be considered a departure and shall not
be subject to appeal.

(d) Nothing in subsection (a) shall be construed to mean a child is
endangered for the sole reason the child's parent or guardian, in good
faith, selects and depends upon spiritual means alone through prayer, in
accordance with the tenets and practice of a recognized church or
religious denomination, for the treatment or cure of disease or remedial
care of such child.

(¢) Asused in this section:

(1) "Manufacture" means the same as in K.S.A. 26892070 Supp. 21-
36a01, and amendments thereto; and

(2) "drug paraphernalia" means the same as in K.S.A. 206692070
Supp. 21-36a01, and amendments thereto.

Sec. 35. Section 88 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 88. (a) Theft of
property lost, mislaid or delivered by mistake is obtaining control of
property of another by a person who:

(1) Knows or learns the identity of the owner thereof;

(2) fails to take reasonable measures to restore to the owner lost
property, mislaid property or property delivered by a mistake; and

(3) intends to permanently deprive the owner of the possession, use
or benefit of the property.

(b) Theft of lest-er—mislaid property lost, mislaid or delivered by
mistake of the value of:

(1) $100,000 or more is a severity level 5, nonperson felony;

(2) at least $25,000 but less than $100,000 is a severity level 7,
nonperson felony;

(3) at least $1,000 but less than $25,000 is a severity level 9,
nonperson felony; and

(4) less than $1,000 is a class A nonperson misdemeanor.

(c) Asused in this section, "property delivered by mistake" includes,
but is not limited to, a mistake as to the:

(1) Nature or amount of the property; or

(2) identity of the recipient of the property.

Sec. 36. Section 96 of chapter 136 of the 2010 Session Laws of
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Kansas is hereby amended to read as follows: Sec. 96. (a) Criminal
hunting is knowingly hunting, shooting, fur harvesting, pursuing any bird
or animal, or fishing:

(1) Upon any land or nonnavigable body of water of another,
without having first obtained permission of the owner or person in
possession of such premises;

(2) upon or from any public road, public road right-of-way or
railroad right-of-way that adjoins occupied or improved premises,
without having first obtained permission of the owner or person in
possession of such premises; or

(3) upon any land or nonnavigable body of water of another by a
person who knows such person is not authorized or privileged to do so,
and:

(A) Such person remains therein and continues to hunt, shoot, fur
harvest, pursue any bird or animal or fish in defiance of an order not to
enter or to leave such premises or property personally communicated to
such person by the owner thereof or other authorized person; or

(B) such premises or property are posted in a manner consistent with
K.S.A. 32-1013, and amendments thereto.

(b) Criminal hunting as defined in:

(1) Subsection (a)(1) or (a)(2) is a class C misdemeanor. Upon the
first conviction of subsection (a)(l) or (a)(2), in addition to any
authorized sentence imposed by the court, such court may require the
forfeiture of the convicted person's hunting, fishing or fur harvesting
license, or all, or, in any case where such person has a combination
license, the court may require forfeiture of a part or all of such license
and the court may order such person to refrain from hunting, fishing or
fur harvesting, or all, for up to one year from the date of such conviction.
Upon a second or subsequent conviction of subsection (a)(1) or (a)(2), in
addition to any authorized sentence imposed by the court, such court shall
require the forfeiture of the convicted person's hunting, fishing or fur
harvesting license, or all, or, in any case where such person has a
combination license, the court shall require the forfeiture of a part or all
of such license and the court shall order such person to refrain from
hunting, fishing or fur harvesting, or all, for one year from the date of
such conviction. A person licensed to hunt and following or pursuing a
wounded game bird or animal upon any land of another without
permission of the landowner or person in lawful possession thereof shall
not be deemed to be in violation of this provision while in such pursuit,
except that this provision shall not authorize a person to remain on such
land if instructed to leave by the owner thereof or other authorized
person. For the purpose of determining whether a conviction is a first,
second or subsequent conviction of subsection (a)(1) or (a)(2),
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"conviction" or "convicted" includes being convicted of a violation of
subsection (a) of K.S.A. 21-3728, prior to its repeal, or subsection (a)(1)
or (a)(2); and

(2) subsection (a)(3) is a class B misdemeanor. Upon the first
conviction or a diversion agreement of subsection (a)(3), in addition to
any authorized sentence imposed by the court, the court shall require
forfeiture of such person's hunting, fishing or fur harvesting license, or
all, or in the case where such person has a combination license, the court
shall require forfeiture of a part or all of such license for six months.
Upon the second conviction of subsection (a)(3), in addition to any
authorized sentence imposed by the court, such court shall require the
forfeiture of the convicted person's hunting, fishing or fur harvesting
license, or all, or in the case where such person has a combination
license, the court shall require forfeiture of a part or all of such license for
one year. Upon the third or subsequent conviction of subsection (a)(3), in
addition to any authorized sentence imposed by the court, such court shall
require forfeiture of the convicted person's hunting, fishing or fur
harvesting license, or all, or in the case where such person has a
combination license, the court shall require forfeiture of a part or all of
such license for five years. For the purpose of determining whether a
conviction is a first, second, third or subsequent conviction of subsection
(a)(3), "conviction" or "convicted" includes being convicted of a
violation of subsection (b) of K.S.A. 21-3728, prior to its repeal, or
subsection (a)(3).

(c) The court shall notify the department of wildlife and parks of any
conviction or diversion for a violation of this section.

Sec. 37. Section 98 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 98. (a) Arson is:

(1) Knowingly, by means of fire or explosive damaging any building
or property which:

(A) Is a dwelling in which another person has any interest without
the consent of such other person;

(B) is a dwelling with intent to injure or defraud an insurer or
lienholder;

(C) is not a dwelling in which another person has any interest
without the consent of such other person; or

(D) is not a dwelling with intent to injure or defraud an insurer or
lienholder;

(2) accidentally, by means of fire or explosive, as a result of
manufacturing or attempting to manufacture a controlled substance or
controlled substance analog in violation of K.S.A. 20609 20/0Supp. 21-
36a03, and amendments thereto, damaging any building or property
which is a dwelling; or
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(3) accidentally, by means of fire or explosive as a result of
manufacturing or attempting to manufacture a controlled substance or
controlled substance analog in violation of K.S.A.2609 2010 Supp. 21-
36a03, and amendments thereto, damaging any building or property
which is not a dwelling.

(b) Aggravated arson is arson, as desertbed defined in subsection (a):

(1) Committed upon a building or property in which there is a
human being; or

(2) which results in great bodily harm or disfigurement to a
firefighter or law enforcement officer in the course of fighting or
investigating the fire.

(¢) (1) Arson as defined in:

(A) Subsection (a)(1)(A) or (a)(1)(B) is a severity level 6, person
felony;

(B) subsection (a)(1)(C) ex, (a)(1)(D) or (a)(3) is a severity level 7,
nonperson felony; and

(C) subsection (a)(2) is a severity level 7, person felony.

(2) Aggravated arson as defined in:

(A) Subsection (b)(1) is a:

(1) Severity level 3, person felony, if such crime results in a
substantial risk of bodily harm; and

(il) severity level 6, person felony, if such crime results in no
substantial risk of bodily harm; and

(B) subsection (b)(2) is a severity level 3, person felony.

Sec. 38. Section 105 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 105. (a) It is
unlawful for any person to:

(1) Recklessly throw, push, pitch or otherwise cast any rock, stone or
other object, matter or thing onto a street, road, highway, railroad right-
of-way, or upon any vehicle, engine or car or any train, locomotive,
railroad car, caboose, rail-mounted work equipment or rolling stock
thereon;

(2) violate subsection (a) and damage any vehicle, engine or car or
any train, locomotive, railroad car, caboose, rail-mounted work
equipment or rolling stock lawfully on the street, highway or railroad
right-of-way by the thrown or cast rock, stone or other object;

(3) violate subsection (a) and injure another person on the street,
road, highway or railroad right-of-way; or

(4) violate subsection (a), damage a vehicle, engine or car or any
train, locomotive, railroad car, caboose, rail-mounted work equipment or
rolling stock and a person is injured as a result of the cast or thrown
object or from injuries incurred as a result of damage to the vehicle in
which a person was a passenger when struck by such object.
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(b) (1) Violation of subsection (a)(1) is a class B nonperson
misdemeanor.

(2) Violation of subsection (a)(2) is a class A nonperson
misdemeanor.

(3) Violation of subsection (a)(3) is a severity level 7, person felony.

(4) Violation of subsection (a)(4) is a severity level 6, person felony.

te)(c) In any case where a vehicle, engine or car or any train,
locomotive, railroad car, caboose, rail-mounted work equipment or
rolling stock is damaged as a result of a violation of subsection (a), the
provisions of this section shall not bar conviction of the accused under
any other offense in sections 87 through 125 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto. An accused may be
convicted for a violation of any other offense in sections 87 through 125
of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, or this section, but not under both.

6H(d) In any case where a person dies or sustains bodily injury as a
result of a violation of subsection (a), the provisions of this section shall
not bar conviction of the accused under any other offense in sections 36
through 64 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto. An accused may be convicted for a violation of any
other offense in sections 36 through 64 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, or this section, but not
under both.

Sec. 39. Section 136 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 136. (a) Escape from
custody is escaping while held in custody on a: (1) Charge or
conviction of a misdemeanor;

(2) charge or adjudication as a juvenile offender where the act, if
committed by an adult, would constitute a misdemeanor; or

(3) commitment to the state security hospital as provided in K.S.A.
22-3428, and amendments thereto, based on a finding that the person
committed an act constituting a misdemeanor or by a person 18 years of
age or over who is being held in custody on a adjudication of a
misdemeanor.

(b) Aggravated escape from custody is:

(1) Escaping while held in custody:

(A) Upon a charge or conviction of a felony;

(B) upon a charge or adjudication as a juvenile offender where the
act, if committed by an adult, would constitute a felony;

(C) prior to or upon a finding of probable cause for evaluation as a
sexually violent predator as provided in K.S.A. 59-29a05, and
amendments thereto;

(D) upon commitment to a treatment facility as a sexually violent
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predator as provided in K.S.A. 59-29a01 et seq., and amendments thereto;

(E) upon a commitment to the state security hospital as provided in
K.S.A. 22-3428, and amendments thereto, based on a finding that the
person committed an act constituting a felony;

(F) by a person 18 years of age or over who is being held on an
adjudication of a felony; or

(G) upon incarceration at a state correctional institution while in the
custody of the secretary of corrections.

(2) Escaping effected or facilitated by the use of violence or the
threat of violence against any person while held in custody:

(A) On a charge or conviction of any crime;

(B) on a charge or adjudication as a juvenile offender where the act,
if committed by an adult, would constitute a felony;

(C) prior to or upon a finding of probable cause for evaluation as a
sexually violent predator as provided in K.S.A. 59-29a05, and
amendments thereto;

(D) upon commitment to a treatment facility as a sexually violent
predator as provided in K.S.A. 59-29a01 et seq., and amendments thereto;

(E) upon a commitment to the state security hospital as provided in
K.S.A. 22-3428, and amendments thereto, based on a finding that the
person committed an act constituting any crime;

(F) by a person 18 years of age or over who is being held on a
charge or adjudication of a misdemeanor of felony; or

(G) upon incarceration at a state correctional institution while in the
custody of the secretary of corrections.

(¢) (1) Escape from custody is a class A nonperson misdemeanor.

(2) Aggravated escape from custody as defined in:

(A)  Subsection (b)(1)(A), (b)(1)(C), (b)(1)(D), (b)(1)(E) or (b)(1)(F)
is a severity level 8, nonperson felony;

(B)  subsection (b)(1)(B); or (b)(1)(G)—tb)2)B)-or—tb)2)6) is a
severity level 5, nonperson felony;

(C)  subsection (b)(2)(A), (b)(2)(C), (b)(2)(D), (b)2)(E) or (b)(2)(F)
is a severity level 6, renpersen person felony, and

(D) subsection (b)(2)(B) or (b)(2)(G) is a severity level 5, person
felony.

(d) As used in this section and section 137 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto:

(1) "Custody" means arrest; detention in a facility for holding
persons charged with or convicted of crimes or charged or adjudicated as
a juvenile offender; detention for extradition or deportation; detention in a
hospital or other facility pursuant to court order, imposed as a specific
condition of probation or parole or imposed as a specific condition of
assignment to a community correctional services program; commitment
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to the state security hospital as provided in K.S.A. 22-3428, and
amendments thereto; or any other detention for law enforcement
purposes. "Custody" does not include general supervision of a person on
probation or parole or constraint incidental to release on bail;

(2) "escape" means departure from custody without lawful authority
or failure to return to custody following temporary leave lawfully granted
pursuant to express authorization of law or order of a court;

(3) "juvenile offender" means the same as in K.S.A. 2609 2010
Supp. 38-2302, and amendments thereto; and

(4) ‘"state correctional institution" means the same as in K.S.A. 75-
5202, and amendments thereto.

Sec. 40. Section 139 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 139. (a) Traffic in
contraband in a correctional institution or care and treatment facility is,
without the consent of the administrator of the correctional institution or
care and treatment facility:

(1) Introducing or attempting to introduce any item into or upon the
grounds of any correctional institution or care and treatment facility;

(2) taking, sending, attempting to take or attempting to send any
item from any correctional institution or care and treatment facility;

(3) any unauthorized possession of any item while in any
correctional institution or care and treatment facility;

(4) distributing any item within any correctional institution or care
and treatment facility;

(5) supplying to another who is in lawful custody any object or thing
adapted or designed for use in making an escape; or

(6) introducing into an institution in which a person is confined any
object or thing adapted or designed for use in making any escape.

(b) B Traffic in contraband in a correctional institution or care
and treatment facility ef-firearms;-ammunition;explosives-or-a—controlled
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isa:

(1) Severity level 6, nomperson felony, except as provided in
subsection (b)(2) or (b)(3),

(2) severity level 5, nonperson felony if such items are:

(4) Firearms, ammunition, explosives or a controlled substance
which is defined in K.S.A. 2010 Supp. 21-36a01, and amendments
thereto, except as provided in subsection (b)(3);

(B) defined as contraband by rules and regulations adopted by the
secretary of corrections, in a state correctional institution or facility by
an employee of a state correctional institution or facility, except as
provided in subsection (b)(3),

(C) defined as contraband by rules and regulations adopted by the
secretary of social and rehabilitation services, in a care and treatment
facility by an employee of a care and treatment facility, except as
provided in subsection (b)(3), or

(D) defined as contraband by rules and regulations adopted by the
commissioner of the juvenile justice authority, in a juvenile correctional
facility by an employee of a juvenile correctional facility, except as
provided by subsection (b)(3),; and

(3) severity level 4, nonperson felony if:

(4) Such items are firearms, ammunition or explosives, in a
correctional institution by an employee of a correctional institution or in
a care and treatment facility by an employee of a care and treatment
facility; or

(B) aviolation of (a)(5) or (a)(6) by an employee or volunteer of the
department of corrections, or the employee or volunteer of a contractor
who is under contract to provide services to the department of
corrections.

(c) The provisions of subsection (b)(2)(A) shall not apply to the
possession of a firearm or ammunition by a person licensed under the
personal and family protection act, K.S.A. 75-7¢01 et seq., and
amendments thereto, in a parking lot open to the public if the firearm or
ammunition is carried on the person while in a vehicle or while securing
the firearm or ammunition in the vehicle, or stored out of plain view in a
locked but unoccupied vehicle.

fe)(d) As used in this section:

(1) "Correctional institution" means any state correctional institution
or facility, conservation camp, state security hospital, juvenile
correctional facility, community correction center or facility for detention
or confinement, juvenile detention facility or jail;
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(2) "care and treatment facility" means the state security hospital
provided for under K.S.A. 76-1305 et seq., and amendments thereto, and
a facility operated by the department of social and rehabilitation services
for the purposes provided for under K.S.A. 59-29a02 et seq., and
amendments thereto; and

(3) "lawful custody" means the same as in section 137 of chapter
136 of the 2010 Session Laws of Kansas, and amendments thereto.

Sec. 41. Section 141 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 141. (a) False signing
of a petition is knowingly affixing any fictitious or unauthorized signature
to any petition, memorial or remonstrance, intended to be presented to the
legislature, or either house thereof, or to any agency or officer of the state
of Kansas or any of its political subdivisions.

(b) False signing of an-efftetal a petition is a class C misdemeanor.

Sec. 42. Section 147 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 147. (a) Interference
with the conduct of public business in public buildings is:

(1) Conduct at or in any public building owned, operated or
controlled by the state or any of its political subdivisions so as to
knowingly deny to any public official, public employee or any invitee on
such premises, the lawful rights of such official, employee or invitee to
enter, to use the facilities or to leave any such public building;

(2) knowingly impeding any public official or employee in the
lawful performance of duties or activities through the use of restraint,
abduction, coercion or intimidation or by force and violence or threat
thereof;

(3) knowingly refusing or failing to leave any such public building
upon being requested to do so by the chief administrative officer, or such
officer's designee, charged with maintaining order in such public
building, if such person is committing, threatens to commit or incites
others to commit, any act which did or would if completed, disrupt,
impair, interfere with or obstruct the lawful missions, processes,
procedures or functions being carried on in such public building;

(4) knowingly impeding, disrupting or hindering the normal
proceedings of any meeting or session conducted by any judicial or
legislative body or official at any public building by any act of intrusion
into the chamber or other areas designated for the use of the body or
official conducting such meeting or session, or by any act designed to
intimidate, coerce or hinder any member of such body or any official
engaged in the performance of duties at such meeting or session; or

(5) knowingly impeding, disrupting or hindering, by any act of
intrusion into the chamber or other areas designed for the use of any
executive body or official, the normal proceedings of such body or
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official.

(b) Aggravated interference with the conduct of public business is
interference with the conduct of public business in public buildings, as
defined in subsection (a), when in possession of any firearm or weapon as
described in section 186 or 187 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto.

(¢) (1) Interference with the conduct of public business in public
buildings is a class A nonperson misdemeanor:

(2) Aggravated interference with the conduct of public business is a
level 6, person felony.

Sec. 43. Section 158 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 158. (a) There is
hereby created within the office of the attorney general a medicaid fraud
and abuse division.

(b) The medicaid fraud and abuse division shall be the same entity to
which all cases of suspected medicaid fraud shall be referred by the
department of social and rehabilitation services, or its fiscal agent, for the
purpose of investigation, criminal prosecution or referral to the district or
county attorney for criminal prosecution.

(¢) In carrying out these responsibilities, the attorney general shall
have:

(1) All the powers necessary to comply with the federal laws and
regulations relative to the operation of the medicaid fraud and abuse
division;

(2) the power to investigate and criminally prosecute violations of
sections 150 through 161 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto;

(3) the power to cross-designate assistant United States attorneys as
assistant attorneys general;

(4) the power to issue, serve or cause to be issued or served
subpoenas or other process in aid of investigations and prosecutions;

(5) the power to administer oaths and take sworn statements under
penalty of perjury;

(6) the power to serve and execute in any county, search warrants
which relate to investigations authorized by this—aet sections 150 through
161 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto; and

(7) the powers of a district or county attorney.

Sec. 44. Section 159 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 159. (a) The attorney
general shall be allowed access to all records held by a provider:

(1) That are directly related to an alleged violation of this—aet-
sections 150 through 161 of chapter 136 of the 2010 Session Laws of
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Kansas. and amendments thereto, and which are necessary for the
purpose of investigating whether any person may have violated seetions:
150-through161;and-amendments-therete such statutes; or

(2) for use or potential use in any legal, administrative or judicial
proceeding pursuant to sections 150 through 161 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto.

(b) No person holding such records may refuse to provide the
attorney general with access to such records on the basis that release
would violate any:

(1) Any Recipient's right of privacy;

(2) any recipient's privilege against disclosure or use; or

(3) any professional or other privilege or right.

(c) The disclosure of patient information as required by sections 150
through 161 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, shall not subject any provider to liability for breach
of any confidential relationship between a patient and a provider.

(d) Notwithstanding K.S.A. 60-427, and amendments thereto, there
shall be no privilege preventing the furnishing of such information or
reports as required by sections 150 through 161 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto, by any person.

Sec. 45. Section 164 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 164. (a) Fraudulent
acts relating to aircraft identification numbers is knowingly:

(1) Buying, receiving, disposing of, distributing, concealing,
operating, or having in possession or attempting to buy, receive, dispose
of, distribute, conceal, operate, or possess, by any person, firm, business
or corporation of any aircraft or part thereof on which the identification
numbers do not meet the requirements of the federal aviation regulations;
or

(2) possessing, manufacturing, or distributing any counterfeit
manufacturer's aircraft identification number plate or decal used for the
purpose of identification of any aircraft or authorizing, directing, aiding
in exchange or giving away any such counterfeit manufacturer's aircraft
identification number plate or decal.

(b) Fraudulent acts relating to aircraft identification numbers is a
severity level 8, nonperson felony.

(c) The failure to have aircraft identification numbers clearly
displayed on the aircraft and in compliance with federal aviation
regulations is probable cause for any law enforcement officer in this state
to make further inspection of the aircraft in question to ascertain its true
identity. A law enforcement officer is authorized to inspect an aircraft for
identification numbers:

(1) When it is located on public property;
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(2) upon consent of the owner of the private property on which the
aircraft is stored; or

(3) when otherwise authorized by law.

Sec. 46. Section 177 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 177. (a) Identity theft
is obtaining, possessing, transferring, using, selling or purchasing any
personal identifying information, or document containing the same,
belonging to or issued to another person, with the intent to defraud that
person, or any one else, in order to receive any benefit.

(b) Identity fraud is:

(1) Using or supplying information the person knows to be false in
order to obtain a document containing any personal identifying
information; or

(2) altering, amending, counterfeiting, making, manufacturing or
otherwise replicating any document containing personal identifying
information with the intent to deceive;

(c) (1) Identity theftis a:

(A) Severity level 8, nonperson felony, except as provided in
subsection (¢)(1)(B); and

(B) isa severity level 5, nonperson felony if the monetary loss to the
victim or victims is more than $100,000.

(2) Identity fraud is a severity level 8, nonperson felony.

(d) Itis not a defense that the person did not know that such personal
identifying information belongs to another person, or that the person to
whom such personal identifying information belongs or was issued is
deceased.

() As used in this section "personal identifying information"
includes, but is not limited to, the following:

(1) Name;

(2) birth date;

(3) address;

(4) telephone number;

(5) driver's license number or card or nondriver's identification
number or card;

(6) social security number or card;

(7) place of employment;

(8) employee identification numbers or other personal identification
numbers or cards;

(9) mother's maiden name;

(10) birth, death or marriage certificates;

(11) electronic identification numbers;

(12) electronic signatures; and

(13) any financial number, or password that can be used to access a

"
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person's financial resources, including, but not limited to, checking or
savings accounts, credit or debit card information, demand deposit or
medical information.

Sec. 47. Section 183 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 183. (a) Criminal
desecration is:

(1) Knowingly obtaining or attempting to obtain unauthorized
control of a dead body or remains of any human being or the coffin, urn
or other article containing a dead body or remains of any human being; or

(2) recklessly, by means other than by fire or explosive:

(A) Damaging, defacing or destroying the flag, ensign or other
symbol of the United States or this state in which another has a property
interest without the consent of such other person;

(B) damaging, defacing or destroying any public monument or
structure;

(C) damaging, defacing or destroying any tomb, monument,
memorial, marker, grave, vault, crypt gate, tree, shrub, plant or any other
property in a cemetery; or

(D) damaging, defacing or destroying any place of worship.

(b) & Criminal desecration as defined in:

(1)  Subsections (a)(2)(B), (a)(2)(C) andor (a)(2)(D) if the property
is damaged to the extent of:

(A) $25,000 or more is a severity level 7, nonperson felony;

(B) at least $1,000 but less than $25,000 is a severity level 9,
nonperson felony; and

(C) ifthepreperty-is-damaged-to-the-extent-of less than $1,000 is a

class A nonperson misdemeanor:, and

(2) Eriminal-deseeration—sas—defined—n subsections (a)(1) andor (a)
(2)(A) is a class A nonperson misdemeanor.

Sec. 48. Section 186 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 186. (a) Criminal use
of weapons is knowingly:

(1) Selling, manufacturing, purchasing or possessing any bludgeon,
sand club, metal knuckles or throwing star, or any knife, commonly
referred to as a switch-blade, which has a blade that opens automatically
by hand pressure applied to a button, spring or other device in the handle
of the knife, or any knife having a blade that opens or falls or is ejected
into position by the force of gravity or by an outward, downward or
centrifugal thrust or movement;

(2) possessing with intent to use the same unlawfully against
another, a dagger, dirk, billy, blackjack, slungshot, dangerous knife,
straight-edged razor, stiletto or any other dangerous or deadly weapon or
instrument of like character, except that an ordinary pocket knife with no
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blade more than four inches in length shall not be construed to be a
dangerous knife, or a dangerous or deadly weapon or instrument;

(3) setting a spring gun;

(4) possessing any device or attachment of any kind designed, used
or intended for use in suppressing the report of any firearm;

(5) selling, manufacturing, purchasing or possessing a shotgun with
a barrel less than 18 inches in length, or any firearm designed to
discharge or capable of discharging automatically more than once by a
single function of the trigger, whether the person knows or has reason to
know the length of the barrel or that the firearm is designed or capable of
discharging automatically;

(6) possessing, manufacturing, causing to be manufactured, selling,
offering for sale, lending, purchasing or giving away any cartridge which
can be fired by a handgun and which has a plastic-coated bullet that has a
core of less than 60% lead by weight, whether the person knows or has
reason to know that the plastic-coated bullet has a core of less than 60%
lead by weight;

(7) selling, giving or otherwise transferring any firearm with a barrel
less than 12 inches long to any person under 18 years of age whether the
person knows or has reason to know the length of the barrel;

(8) selling, giving or otherwise transferring any firearms to any
person who is both addicted to and an unlawful user of a controlled
substance;

(9) selling, giving or otherwise transferring any firearm to any
person who is or has been a mentally ill person subject to involuntary
commitment for care and treatment, as defined in K.S.A. 59-2946, and
amendments thereto, or a person with an alcohol or substance abuse
problem subject to involuntary commitment for care and treatment as
defined in K.S.A. 59-29b46, and amendments thereto;

(10) possession of any firearm by a person who is both addicted to
and an unlawful user of a controlled substance;

(11) possession of any firearm by any person, other than a law
enforcement officer, in or on any school property or grounds upon which
is located a building or structure used by a unified school district or an
accredited nonpublic school for student instruction or attendance or
extracurricular activities of pupils enrolled in kindergarten or any of the
grades 1 through 12 or at any regularly scheduled school sponsored
activity or event whether the person knows or has reason to know that
such person was in or on any such property or grounds;

(12) refusal to surrender or immediately remove from school
property or grounds or at any regularly scheduled school sponsored
activity or event any firearm in the possession of any person, other than a
law enforcement officer, when so requested or directed by any duly
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authorized school employee or any law enforcement officer;

(13) possession of any firearm by a person who is or has been a
mentally ill person subject to involuntary commitment for care and
treatment, as defined in K.S.A. 59-2946, and amendments thereto, or
persons with an alcohol or substance abuse problem subject to
involuntary commitment for care and treatment as defined in K.S.A. 59-
29b46, and amendments thereto; or

(14) possessing a firearm with a barrel less than 12 inches long by
any person less than 18 years of age whether the person knows or has
reason to know the length of the barrel.

(b) Criminal use of weapons as defined in:

(1) Subsection (a)(1), (a)(2), (2)(3), (a)(7), (a)(8), (a)(9) or (a)(12) is
a class A nonperson misdemeanor;

(2) subsection (a)(4), (a)(5) or (a)(6) is a severity level 9, nonperson
felony;

(3) subsection (a)(10) or (a)(11) is a class B nonperson select
misdemeanor;

(4) subsection (a)(13) is a severity level 8, nonperson felony; and

(5) subsection (a)(14) is a:

(A) Class A nonperson misdemeanor except as provided in
subsection (b)(5)(B);

(B) severity level 8, nonperson felony upon a second or subsequent
conviction.

(c) Subsections (a)(1), (a)(2) and (a)(5) shall not apply to:

(1) Law enforcement officers, or any person summoned by any such
officers to assist in making arrests or preserving the peace while actually
engaged in assisting such officer;

(2) wardens, superintendents, directors, security personnel and
keepers of prisons, penitentiaries, jails and other institutions for the
detention of persons accused or convicted of crime, while acting within
the scope of their authority;

(3) members of the armed services or reserve forces of the United
States or the Kansas national guard while in the performance of their
official duty; or

(4) the manufacture of, transportation to, or sale of weapons to a
person authorized under subsections (c)(1), (¢)(2) and (c)(3) to possess
such weapons.

(d) Subsections (a)(4) and (a)(5) shall not apply to any person who
sells, purchases, possesses or carries a fircarm, device or attachment
which has been rendered unserviceable by steel weld in the chamber and
marriage weld of the barrel to the receiver and which has been registered
in the national firearms registration and transfer record in compliance
with 26 U.S.C. § 5841 et seq. in the name of such person and, if such
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person transfers such firearm, device or attachment to another person, has
been so registered in the transferee's name by the transferor.

(e) Subsection (a)(6) shall not apply to a governmental laboratory or
solid plastic bullets.

(f) Subsection (a)(4) shall not apply to a law enforcement officer
who is:

(1) Assigned by the head of such officer's law enforcement agency
to a tactical unit which receives specialized, regular training;

(2) designated by the head of such officer's law enforcement agency
to possess devices described in subsection (a)(4); and

(3) in possession of commercially manufactured devices which are:

(A) Owned by the law enforcement agency;

(B) in such officer's possession only during specific operations; and

(C) approved by the bureau of alcohol, tobacco, firearms and
explosives of the United States department of justice.

(g) Subsections (a)(4), (a)(5) and (a)(6) shall not apply to any person
employed by a laboratory which is certified by the United States
department of justice, national institute of justice, while actually engaged
in the duties of their employment and on the premises of such certified
laboratory. Subsections (a)(4), (a)(5) and (a)(6) shall not affect the
manufacture of, transportation to or sale of weapons to such certified
laboratory.

(h) Subsections (a)(4) and (a)(5) shall not apply to or affect any
person or entity in compliance with the national firearms act, 26 U.S.C. §
5801 et seq.

(i) Subsection (a)(11) shall not apply to:

(1) Possession of any firearm in connection with a firearms safety
course of instruction or firearms education course approved and
authorized by the school;

(2) any possession of any firearm specifically authorized in writing
by the superintendent of any unified school district or the chief
administrator of any accredited nonpublic school;

(3) possession of a firearm secured in a motor vehicle by a parent,
guardian, custodian or someone authorized to act in such person's behalf
who is delivering or collecting a student; e

(4) possession of a firearm secured in a motor vehicle by a registered
voter who is on the school grounds, which contain a polling place for the
purpose of voting during polling hours on an election day, or

(5) possession of a handgun by an individual who is licensed by the
attorney general to carry a concealed handgun under K.S.A. 2010 Supp.
75-7c01 et seq., and amendments thereto.

(G) Subsections (a)(9) and (a)(13) shall not apply to a person who has
received a certificate of restoration pursuant to K.S.A. 28692010 Supp.
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75-7¢26, and amendments thereto.

(k) Subsection (a)(14) shall not apply if such person, less than 18
years of age, was:

(1) In attendance at a hunter's safety course or a firearms safety
course;

(2) engaging in practice in the use of such firearm or target shooting
at an established range authorized by the governing body of the
jurisdiction in which such range is located;

(3) engaging in an organized competition involving the use of such
firearm, or participating in or practicing for a performance by an
organization exempt from federal income tax pursuant to section 501(c)
(3) of the internal revenue code of 1986 which uses firearms as a part of
such performance;

(4) hunting or trapping pursuant to a valid license issued to such
person pursuant to article 9 of chapter 32 of the Kansas Statutes
Annotated, and amendments thereto;

(5) traveling with any such firearm in such person's possession being
unloaded to or from any activity described in subsections (k)(1) through
(k)(4), only if such firearm is secured, unloaded and outside the
immediate access of such person;

(6) on real property under the control of such person's parent, legal
guardian or grandparent and who has the permission of such parent, legal
guardian or grandparent to possess such firearm; or

(7) at such person's residence and who, with the permission of such
person's parent or legal guardian, possesses such firecarm for the purpose
of exercising the rights contained in sections 21, 22 or 23 of chapter 136
of the 2010 Session Laws of Kansas, and amendments thereto.

()  Subsection (a)(1) shall not apply to any ordinary pocket knife
which has a spring, detent or other device which creates a bias towards
closure of the blade and which requires hand pressure applied to such
spring, detent or device through the blade of the knife to overcome the
bias towards closure to assist in the opening of the knife.

@(@m) As used in this section, "throwing star" means any instrument,
without handles, consisting of a metal plate having three or more
radiating points with one or more sharp edges and designed in the shape
of a polygon, trefoil, cross, star, diamond or other geometric shape,
manufactured for use as a weapon for throwing.

Sec. 49. Section 187 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 187. (a) Criminal
carrying of a weapon is knowingly carrying:

(1) Any bludgeon, sandclub, metal knuckles or throwing star, or any
knife, commonly referred to as a switch-blade, which has a blade that
opens automatically by hand pressure applied to a button, spring or other
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device in the handle of the knife, or any knife having a blade that opens
or falls or is ejected into position by the force of gravity or by an
outward, downward or centrifugal thrust or movement;

(2) concealed on one's person, a dagger, dirk, billy, blackjack,
slungshot, dangerous knife, straight-edged razor, stiletto or any other
dangerous or deadly weapon or instrument of like character, except that
an ordinary pocket knife with no blade more than four inches in length
shall not be construed to be a dangerous knife, or a dangerous or deadly
weapon or instrument;

(3) onone's person or in any land, water or air vehicle, with intent to
use the same unlawfully, a tear gas or smoke bomb or projector or any
object containing a noxious liquid, gas or substance;

(4) any pistol, revolver or other firearm concealed on one's person
except when on the person's land or in the person's abode or fixed place
of business; or

(5) ashotgun with a barrel less than 18 inches in length or any other
firearm designed to discharge or capable of discharging automatically
more than once by a single function of the trigger whether the person
knows or has reason to know the length of the barrel or that the firearm is
designed or capable of discharging automatically.

(b) Criminal carrying of a weapon as defined in:

(1) Subsections (a)(1), (a)(2), (a)(3) or (a)(4) is a class A nonperson
misdemeanor; and

(2) subsection (a)(5) is a severity level 9, nonperson felony.

(c) Subsection (a) shall not apply to:

(1) Law enforcement officers, or any person summoned by any such
officers to assist in making arrests or preserving the peace while actually
engaged in assisting such officer;

(2) wardens, superintendents, directors, security personnel and
keepers of prisons, penitentiaries, jails and other institutions for the
detention of persons accused or convicted of crime, while acting within
the scope of their authority;

(3) members of the armed services or reserve forces of the United
States or the Kansas national guard while in the performance of their
official duty; or

(4) the manufacture of, transportation to, or sale of weapons to a
person authorized under subsections (c)(1), (c)(2) and (c)(3) to possess
such weapons.

(d) Subsection (a)(4) shall not apply to:

(1) Watchmen, while actually engaged in the performance of the
duties of their employment;

(2) licensed hunters or fishermen, while engaged in hunting or
fishing;
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(3) private detectives licensed by the state to carry the firearm
involved, while actually engaged in the duties of their employment;

(4) detectives or special agents regularly employed by railroad
companies or other corporations to perform full-time security or
investigative service, while actually engaged in the duties of their
employment;

(5) the state fire marshal, the state fire marshal's deputies or any
member of a fire department authorized to carry a firearm pursuant to
K.S.A. 31-157, and amendments thereto, while engaged in an
investigation in which such fire marshal, deputy or member is authorized
to carry a firearm pursuant to K.S.A. 31-157, and amendments thereto;

(6) special deputy sheriffs described in K.S.A. 19-827, and
amendments thereto, who have satisfactorily completed the basic course
of instruction required for permanent appointment as a part-time law
enforcement officer under K.S.A. 74-5607a, and amendments thereto;

(7) the United States attorney for the district of Kansas, the attorney
general, any district attorney or county attorney, any assistant United
States attorney if authorized by the United States attorney for the district
of Kansas, any assistant attorney general if authorized by the attorney
general, or any assistant district attorney or assistant county attorney if
authorized by the district attorney or county attorney by whom such
assistant is employed. The provisions of this paragraph shall not apply to
any person not in compliance with K.S.A. 75-7¢c19, and amendments
thereto; or

(8) any person carrying a concealed weapenr handgun as authorized
by K.S.A. 28092010 Supp. 75-7c01 through 75-7c17, and amendments
thereto.

(e) Subsection (a)(5) shall not apply to:

(1) Any person who sells, purchases, possesses or carries a firearm,
device or attachment which has been rendered unserviceable by steel
weld in the chamber and marriage weld of the barrel to the receiver and
which has been registered in the national firearms registration and
transfer record in compliance with 26 U.S.C. § 5841 et seq. in the name
of such person and, if such person transfers such firearm, device or
attachment to another person, has been so registered in the transferee's
name by the transferor;

(2) any person employed by a laboratory which is certified by the
United States department of justice, national institute of justice, while
actually engaged in the duties of their employment and on the premises of
such certified laboratory. Subsection (a)(5) shall not affect the
manufacture of, transportation to or sale of weapons to such certified
laboratory; or

(3) any person or entity in compliance with the national firearms act,
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26 U.S.C. § 5801 et seq.

(f) Subsection (a)(1) shall not apply to any ordinary pocket knife
which has a spring, detent or other device which creates a bias towards
closure of the blade and which requires hand pressure applied to such
spring, detent or device through the blade of the knife to overcome the
bias towards closure to assist in the opening of the knife.

(g) It shall not be a violation of this section if a person violates the
provisions of K.S.A. 2010 Supp. 75-7c03, and amendments thereto, but
has an otherwise valid license to carry a concealed handgun which is
issued or recognized by this state.

(h) As used in this section, "throwing star" means the same as
prescribed by section 186 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto.

Sec. 50. Section 188 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 188. (a) Criminal
distribution of firearms to a felon is knowingly:

(1) Selling, giving or otherwise transferring any firearm to any
person who, within the preceding five years, has been convicted of a
felony, other than those specified in subsection (c), under the laws of this
or any other jurisdiction or has been released from imprisonment for a
felony and was not found to have been in possession of a firearm at the
time of the commission of the felony;

(2) selling, giving or otherwise transferring any firearm to any
person who, within the preceding 10 years, has been convicted of a
felony to which this subsection applies, but was not found to have been in
possession of a firearm at the time of the commission of the felony, or has
been released from imprisonment for such a felony, and has not had the
conviction of such felony expunged or been pardoned for such felony; or

(3) selling, giving or otherwise transferring any firearm to any
person who has been convicted of a felony under the laws of this or any
other jurisdiction and was found to have been in possession of a firearm
at the time of the commission of the felony.

(b) Criminal distribution of firearms to a felon is a class A nonperson
misdemeanor.

(c) Subsection (a)(2) shall apply to a felony under section 37, section
38, section 39, section 40, section 43, subsection (b) or (d) of section 47,
subsection (b) or (d) of section 48, subsection (a) or (b) of section 50,
subsection (b) of section 55, section 67, subsection (b) of section 68,
subsection (b) of section 69, and subsection (b) of section 93 of chapter
136 of the 2010 Session Laws of Kansas, and amendments thereto, K.S.A.
20092010 Supp. 21-36a05 or 21-36a06, and amendments thereto, or
K.S.A. 21-3401, 21-3402, 21-3403, 21-3404, 21-3410, 21-3411, 21-3414,
21-3415, 21-3419, 21-3420, 21-3421, 21-3427, 21-3442, 21-3502, 21-
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3506, 21-3518, 21-3716, 65-4127a, 65-4127b or 65-4160 through &5-
464 65-4165, prior to their repeal, or a crime under a law of another
jurisdiction which is substantially the same as such felony.

(d) It is not a defense that the distributor did not know or have
reason to know:

(1) The precise felony the recipient committed;

(2) that the recipient was in possession of a firearm at the time of the
commission of the recipient's prior felony; or

(3) that the convictions for such felony have not been expunged or
pardoned.

Sec. 51. Section 189 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 189. (a) Criminal
possession of a firearm by a convicted felon is possession of any firearm
by a person who:

(1) Has been convicted of a person felony or a violation of K.S.A.
2609 2010 Supp. 21-36a01 through 21-36al7, and amendments thereto,
or any violation of any provision of the uniform controlled substances act
prior to July 1, 2009, or a crime under a law of another jurisdiction which
is substantially the same as such felony or violation, or was adjudicated a
juvenile offender because of the commission of an act which if done by
an adult would constitute the commission of a person felony or a
violation of K.S.A. 2669 2010 Supp. 21-36a01 through 21-36al7, and
amendments thereto, or any violation of any provision of the uniform
controlled substances act prior to July 1, 2009,and was found to have
been in possession of a fircarm at the time of the commission of the
crime;

(2) possesstonof-any-firearm-by-aperson—whe; within the preceding
five years has been convicted of a felony, other than those specified in
subsection (a)(3)(A), under the laws of Kansas or a crime under a law of
another jurisdiction which is substantially the same as such felony, has
been released from imprisonment for a felony or was adjudicated as a
juvenile offender because of the commission of an act which if done by
an adult would constitute the commission of a felony, and was not found
to have been in possession of a firearm at the time of the commission of
the crime; or

(3) pessesstonofanyfirearm-by-apersonsvho; within the preceding
10 years, has been convicted of a:

(A) Felony under section 37, section 38, section 39, section 40,
section 43, subsection (b) or (d) of section 47, subsection (b) or (d) of
section 48, subsection (a) of section 50, subsection (b) of section 55,
section 67, subsection (b) of section 68, subsection (b) of section 69,
subsection (b) of section 93 of chapter 136 of the 2010 Session Laws of

Kansas, and amendments thereto;; K.S.A. 2009-Supp—2+-36a05—er21-
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OO, —d a 5

4+69—thfeugh—6§-4+64—pfler—te—t%wﬁepea-}2010 Supp 21- 36a03 21—
36a05, 21-36a06, 21-36a07 or 21-36a09, and amendments thereto,
K.SA. 21-3401, 21-3402, 21-3403, 21-3404, 21-3410, 21-3411, 21-3414,
21-3415, 21-3419, 21-3420, 21-3421, 21-3427, 21-3442, 21-3502, 21-
3506, 21-3518, 21-3716, 65-4127a, 65-4127b, 65-4159 through 65-4165
or 65-7006, prior to their repeal;; or a crime under a law of another
jurisdiction which is substantially the same as such felony, has been
released from imprisonment for such felony, or was adjudicated as a
juvenile offender because of the commission of an act which if done by
an adult would constitute the commission of such felony, was not found
to have been in possession of a firearm at the time of the commission of
the crime, and has not had the conviction of such crime expunged or been
pardoned for such crime; or

(B) nonperson felony under the laws of Kansas or a crime under the
laws of another jurisdiction which is substantially the same as such
nonperson felony, has been released from imprisonment for such
nonperson felony or was adjudicated as a juvenile offender because of the
commission of an act which if done by an adult would constitute the
commission of a nonperson felony, and was found to have been in
possession of a firearm at the time of the commission of the crime.

(b) Criminal possession of a firearm by a convicted felon is a
severity level 8, nonperson felony.

Sec. 52. Section 190 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 190. (a) Aggravated
weapons violation by a convicted felon is a violation of any of the
provisions of subsections (a)(1) through (a)(6) of section 186 or section
187 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, by a person who:

(1) Within five years preceding such violation has been convicted of
a nonperson felony under the laws of Kansas or in any other jurisdiction
which is substantially the same as such crime or has been released from
imprisonment for such nonperson felony; or

(2) has been convicted of a person felony under the laws of Kansas
or in any other jurisdiction which is substantially the same as such crime
or has been released from imprisonment for such crime, and has not had
the conviction of such crime expunged or been pardoned for such crime.

(b) (1) Aggravated weapons violation by a convicted felon is a
severity level 9, nonperson felony for a violation of subsections (a)(1)
through (a)(5) or subsection (a)(9) of K.S.A. 21-4201, prior to its repeal,
or subsection (a)(1) through (a)(3) of section 186 or subsection (a)(1)
through (a)(4) of section 187 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto.
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(2) Aggravated weapons violation by a convicted felon is a severity
level 8, nonperson felony for a violation of subsections (a)(6), (a)(7) and
(a)(8) of K.S.A. 21-4201, prior to its repeal, or subsection (a)(4) through
(a)(6) of section 186 or subsection (a)(5) of section 187 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto.

Sec. 53. Section 192 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 192. (a) Upon
conviction of a violation or upon adjudication as a juvenile offender for a
violation of subsections (a)(1) through (a)(6) or (a)(10) through (a)(14)
of section 186, section 187, section 189, section 190 or subsection (a)(1)
or (a)(2) of section 193 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, any weapon seized in connection
therewith shall remain in the custody of the trial court.

(b) Any stolen weapon so seized and detained, when no longer
needed for evidentiary purposes, shall be returned to the person entitled
to possession, if known. All other confiscated weapons when no longer
needed for evidentiary purposes, shall in the discretion of the trial court,
be:

(1) Destroyed;

(2) forfeited to the law enforcement agency seizing the weapon for
use within such agency, for sale to a properly licensed federal firearms
dealer, for trading to a properly licensed federal firearms dealer for other
new or used firearms or accessories for use within such agency or for
trading to another law enforcement agency for that agency's use; or

(3) forfeited to the Kansas bureau of investigation for law
enforcement, testing, comparison or destruction by the Kansas bureau of
investigation forensic laboratory.

(¢) If weapons are sold as authorized by subsection 2)(b), the
proceeds of the sale shall be credited to the asset seizure and forfeiture
fund of the seizing agency.

Sec. 54. Section 194 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 194. (a) It shall be
unlawful to possess, with no requirement of a culpable mental state, a
firearm on the grounds ef-er in any of the following places:

(1) Within any building located within the capitol complex;

(2) within the governor's residence;

(3) on the grounds of or in any building on the grounds of the
governor's residence;

(4) within any other state-owned or leased building if the secretary
of administration has so designated by rules and regulations and
conspicuously placed signs clearly stating that firearms are prohibited
within such building; or

(5) within any county courthouse, unless, by county resolution, the
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board of county commissioners authorize the possession of a firearm
within such courthouse.

(b) Violation of this section is a class A misdemeanor.

(c) This section shall not apply to:

(1) A commissioned law enforcement officer;

(2) a full-time salaried law enforcement officer of another state or
the federal government who is carrying out official duties while in this
state;

(3) any person summoned by any such officer to assist in making
arrests or preserving the peace while actually engaged in assisting such
officer; or

(4) a member of the military of this state or the United States
engaged in the performance of duties.

(d) Ttisnot a violation of this section for the:

(1) Governor, the governor's immediate family, or specifically
authorized guest of the governor to possess a firecarm within the
governor's residence or on the grounds of or in any building on the
grounds of the governor's residence; or

(2) United States attorney for the district of Kansas, the attorney
general, any district attorney or county attorney, any assistant United
States attorney if authorized by the United States attorney for the district
of Kansas, any assistant attorney general if authorized by the attorney
general, or any assistant district attorney or assistant county attorney if
authorized by the district attorney or county attorney by whom such
assistant is employed, to possess a firearm within any county courthouse
and court-related facility, subject to any restrictions or prohibitions
imposed in any courtroom by the chief judge of the judicial district. The
provisions of this paragraph shall not apply to any person not in
compliance with K.S.A. 20692010 Supp. 75-7c19, and amendments
thereto.

(e) Notwithstanding the provisions of this section, any county may
elect by passage of a resolution that the provisions of subsection (d)(2)
shall not apply to such county's courthouse or court-related facilities if
such:

(1) Facilities have adequate security measures to ensure that no
weapons are permitted to be carried into such facilities;

(2) facilities have adequate measures for storing and securing
lawfully carried weapons, including, but not limited to, the use of gun
lockers or other similar storage options;

(3) county also has a policy or regulation requiring all law
enforcement officers to secure and store such officer's firearm upon
entering the courthouse or court-related facility. Such policy or regulation
may provide that it does not apply to court security or sheriff's office
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personnel for such county; and

(4) facilities have a sign conspicuously posted at each entryway into
such facility stating that the provisions of subsection (d)(2) do not apply
to such facility.

(f) Asused in this section:

(1) "Adequate security measures" means the use of electronic
equipment and personnel to detect and restrict the carrying of any
weapons into the facility, including, but not limited to, metal detectors,
metal detector wands or any other equipment used for similar purposes;

(2) "possession" means having joint or exclusive control over a
firearm or having a firearm in a place where the person has some measure
of access and right of control; and

(3) ‘"capitol complex" means the same as in K.S.A. 75-4514, and
amendments thereto.

(g) For the purposes of subsection (a)(1), (a)(4) and (a)(5),
"building" and "courthouse" shall not include any structure, or any area
of any structure, designated for the parking of motor vehicles.

Sec. 55. Section 198 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 198. As used in
sections 198 through 201 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto:

(a) "Criminal street gang" means any organization, association or
group, whether formal or informal:

(1) Consisting of three or more persons;

(2) having as one of its primary activities the commission of one or
more person felonies, person misdemeanors, felony violations of K.S.A.
26092010 Supp. 21-36a01 through 21-36al7, and amendments thereto,
any felony violation of any provision of the uniform controlled substances
act prior to July 1, 2009, or the comparable juvenile offenses, which if
committed by an adult would constitute the commission of such felonies
or misdemeanors;

(3) which has a common name or common identifying sign or
symbol; and

(4) whose members, individually or collectively, engage in or have
engaged in the commission, attempted commission, conspiracy to commit
or solicitation of two or more person felonies, person misdemeanors,
felony violations of K.S.A. 26692010 Supp. 21-36a01 through 21-36al7,
and amendments thereto, any felony violation of any provision of the
uniform controlled substances act prior to July 1, 2009, or the
comparable juvenile offenses, which if committed by an adult would
constitute the commission of such felonies or misdemeanors or any
substantially similar offense from another jurisdiction;

(b) "criminal street gang member" is a person who:
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(1) Admits to criminal street gang membership; or

(2) meets three or more of the following criteria:

(A) Is identified as a criminal street gang member by a parent or
guardian;

(B) is identified as a criminal street gang member by a state, county
or city law enforcement officer or correctional officer or documented
reliable informant;

(C) isidentified as a criminal street gang member by an informant of
previously untested reliability and such identification is corroborated by
independent information;

(D) resides in or frequents a particular criminal street gang's area
and adopts such gang's style of dress, color, use of hand signs or tattoos,
and associates with known criminal street gang members;

(E) has been arrested more than once in the company of identified
criminal street gang members for offenses which are consistent with usual
criminal street gang activity;

(F) is identified as a criminal street gang member by physical
evidence including, but not limited to, photographs or other
documentation;

(G) has been stopped in the company of known criminal street gang
members two or more times; or

(H) has participated in or undergone activities self-identified or
identified by a reliable informant as a criminal street gang initiation
ritual;

(¢) 'criminal street gang activity" means the commission or
attempted commission of, or solicitation or conspiracy to commit, one or
more person felonies, person misdemeanors, felony violations of K.S.A.
26092010 Supp. 21-36a01 through 21-36al7, and amendments thereto,
any felony violation of any provision of the uniform controlled substances
act prior to July 1, 2009, or the comparable juvenile offenses, which if
committed by an adult would constitute the commission of such felonies
or misdemeanors on separate occasions;

(d) "criminal street gang associate" means a person who:

(1) Admits to criminal street gang association; or

(2) meets two or more defining criteria for criminal street gang
membership described in subsection (b)(2); and

(e) for purposes of law enforcement identification and tracking only
"gang-related incident" means an incident that, upon investigation, meets
any of the following conditions:

(1) The participants are identified as criminal street gang members
or criminal street gang associates, acting, individually or collectively, to
further any criminal purpose of the gang;

(2) a state, county or city law enforcement officer or correctional
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officer or reliable informant identifies an incident as criminal street gang
activity; or

(3) an informant of previously untested reliability identifies an
incident as criminal street gang activity and it is corroborated by
independent information.

Sec. 56. Section 209 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 209. (a) Unlawful
possession or use of a traffic control signal preemption device is
knowingly:

(1) Possessing a traffic control signal preemption device;

(2) using a traffic control signal preemption device;

(3) selling a traffic control signal preemption device; or
4) purchasmg a trafﬁc control 51gnal preemptlon device.

(b) Ape - ed
e-Pa—el-ass—B—m-tsdeﬂ&e&ﬁe%Unlawful possesszon or use of a traff ic control
signal preemption device as defined in:

(1) Subsection (a)(1) is a class B misdemeanor;

(2) subsection (a)(2):

(A) Is a severity level 9, nonperson felony, except as provided in
subsection (b)(2)(B) or (b)(2)(C),

(B) which results in a traffic accident causing injury to any person
or damage to any vehicle or other property is a severity level 7, person
felony, and

(C) which results in a traffic accident causing the death of any
person is a severity level 5, person felony.

(3) Subsection (a)(3) or (a)(4) is a severity level 9, nonperson
felony.

(¢) The provisions of this section shall not apply to the operator,
passenger or owner of any of the following authorized emergency
vehicles, in the course of such person's emergency duties:

(1) Publicly owned fire department vehicles;

(2) publicly owned police vehicles; or

(3) motor vehicles operated by ambulance services permitted by the
emergency medical services board under the provisions of K.S.A. 65-
6101 et seq., and amendments thereto.

(d) As used in this section, "traffic control signal preemption device"
means any device, instrument or mechanism designed, intended or used
to interfere with the operation or cycle of a traffic-control signal, as
defined in K.S.A. 8-1478, and amendments thereto.

(e) A person who violates the provisions of this section may also be
prosecuted for, convicted of, and punished for battery or any homicide.

Sec. 57. Section 212 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 212. (a) Promoting
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obscenity is recklessly:

(1) Manufacturing, mailing, transmitting, publishing, distributing,
presenting, exhibiting or advertising any obscene material or obscene
device;

(2) possessing any obscene material or obscene device with intent to
mail, transmit, publish, distribute, present, exhibit or advertise such
material or device;

(3) offering or agreeing to manufacture, mail, transmit, publish,
distribute, present, exhibit or advertise any obscene material or obscene
device; or

(4) producing, presenting or directing an obscene performance or
participating in a portion thereof which is obscene or which contributes to
its obscenity.

(b) Promoting obscenity to minors is promoting obscenity, as
defined in subsection (a), where a recipient of the obscene material or
obscene device or a member of the audience of an obscene performance
is a child under the age of 18 years.

(¢) (1) Promoting obscenity is a:

(A) Class A nonperson misdemeanor, except as provided in (c)(1)
(B); and

(B) severity level 9, person felony upon a second or subsequent
conviction.

(2) Promoting obscenity to minors is a:

(A) Class A nonperson misdemeanor, except as provided in (c)(2)
(B); and

(B) severity level 8, person felony upon a second or subsequent
conviction.

(3) Conviction of a violation of a municipal ordinance prohibiting
acts which constitute promoting obscenity or promoting obscenity to
minors shall be considered a conviction of promoting obscenity or
promoting obscenity to minors for the purpose of determining the number
of prior convictions and the classification of the crime under this section.

(d) Upon any conviction of promoting obscenity or promoting
obscenity to minors, the court may require, in addition to any fine or
imprisonment imposed, that the defendant enter into a reasonable
recognizance with good and sufficient surety, in such sum as the court
may direct, but not to exceed $50,000, conditioned that, in the event the
defendant is convicted of a subsequent offense of promoting obscenity or
promoting obscenity to minors within two years after such conviction, the
defendant shall forfeit the recognizance.

(e¢) Evidence that materials or devices were promoted to emphasize
their prurient appeal shall be relevant in determining the question of the
obscenity of such materials or devices. There shall be a rebuttable
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presumption that a person promoting obscene materials or obscene
devices did so knowingly or recklessly if:

(1) The materials or devices were promoted to emphasize their
prurient appeal; or

(2) the person is not a wholesaler and promotes the materials or
devices in the course of the person's business.

(f) Asused in this section:

(1) Any material or performance is "obscene" if:

(A) The average person applying contemporary community
standards would find that the material or performance, taken as a whole,
appeals to the prurient interest;

(B) the average person applying contemporary community standards
would find that the material or performance has patently offensive
representations or descriptions of:

(i) Ultimate sexual acts, normal or perverted, actual or simulated,
including sexual intercourse or sodomy; or

(i) masturbation, excretory functions, sadomasochistic abuse or
lewd exhibition of the genitals; and

(C) taken as a whole, a reasonable person would find that the
material or performance lacks serious literary, educational, artistic,
political or scientific value;

(2) "material" means any tangible thing which is capable of being
used or adapted to arouse interest, whether through the medium of
reading, observation, sound or other manner;

(3) "obscene device" means a device, including a dildo or artificial
vagina, designed or marketed as useful primarily for the stimulation of
human genital organs, except such devices disseminated or promoted for
the purpose of medical or psychological therapy;

(4) '"performance" means any play, motion picture, dance or other
exhibition performed before an audience;

(5) "sexual intercourse" and "sodomy" mean the same as in section
65 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto; and

(6) "wholesaler" means a person who distributes or offers for
distribution obscene materials or devices only for resale and not to the
consumer and who does not manufacture, publish or produce such
materials or devices.

(g) It shall be a defense to a prosecution for promoting obscenity and
promoting obscenity to minors that the:

(1) Persons to whom the allegedly obscene material or obscene
device was disseminated, or the audience to an allegedly obscene
performance, consisted of persons or institutions having scientific,
educational or governmental justification for possessing or viewing the
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same;

(2) defendant is an officer, director, trustee or employee of a public
library and the allegedly obscene material was acquired by such library
and was disseminated in accordance with regular library policies
approved by its governing body; or

(3) allegedly obscene material or obscene device was purchased,
leased or otherwise acquired by a public, private or parochial school,
college or university, and that such material or device was either sold,
leased, distributed or disseminated by a teacher, instructor, professor or
other faculty member or administrator of such school as part of or
incidental to an approved course or program of instruction at such school.

(h) Notwithstanding the provisions of section 15 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto, to the
contrary, it shall be an affirmative defense to any prosecution for
promoting obscenity to minors that:

(1) The defendant had reasonable cause to believe that the minor
involved was 18 years old or over, and such minor exhibited to the
defendant a draft card, driver's license, birth certificate or other official or
apparently official document purporting to establish that such minor was
18 years old or more; or

(2) an exhibition in a state of nudity is for a bona fide scientific or
medical purpose, or for an educational or cultural purpose for a bona fide
school, museum or library.

(i) The provisions of this section and the provisions of ordinances of
any city prescribing a criminal penalty for exhibit of any obscene motion
picture shown in a commercial showing to the general public shall not
apply to a projectionist, or assistant projectionist, if such projectionist or
assistant projectionist has no financial interest in the show or in its place
of presentation other than regular employment as a projectionist or
assistant projectionist and no personal knowledge of the contents of the
motion picture. The provisions of this section shall not exempt any
projectionist or assistant projectionist from criminal liability for any act
unrelated to projection of motion pictures in commercial showings to the
general public.

Sec. 58. Section 223 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 223. (a) Cruelty to
animals is:

(1) Knowingly and maliciously killing, injuring, maiming, torturing,
burning or mutilating any animal;

(2) knowingly abandoning any animal in any place without making
provisions for its proper care;

(3) having physical custody of any animal and knowingly failing to
provide such food, potable water, protection from the elements,
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opportunity for exercise and other care as is needed for the health or well-
being of such kind of animal;

(4) intentionally using a wire, pole, stick, rope or any other object to
cause an equine to lose its balance or fall, for the purpose of sport or
entertainment;

(5) knowingly but not maliciously killing or injuring any animal; or

(6) administering any poison to any domestic animal.

(b) Cruelty to animals as defined in:

(1) Subsection (a)(1) or (a)(6) is a nonperson felony. Upon
conviction of subsection (a)(1) or (a)(6), a person shall be sentenced to
not less than 30 days or more than one year's imprisonment and be fined
not less than $500 nor more than $5,000. The person convicted shall not
be eligible for release on probation, suspension or reduction of sentence
or parole until the person has served the minimum mandatory sentence as
provided herein. During the mandatory 30 days imprisonment, such
offender shall have a psychological evaluation prepared for the court to
assist the court in determining conditions of probation. Such conditions
shall include, but not be limited to, the completion of an anger
management program; and

(2) subsection (a)(2), (a)(3), (a)(4) or (a)(5) areis a:

(A) Class A nonperson misdemeanor, except as provided in
subsection (b)(2)(B); and

(B) nonperson felony upon the second or subsequent conviction of
cruelty to animals as defined in subsection (a)(2), (2)(3), (a)(4) or (a)(5).
Upon such conviction, a person shall be sentenced to not less than five
days or more than one year's imprisonment and be fined not less than
$500 nor more than $2,500. The person convicted shall not be eligible for
release on probation, suspension or reduction of sentence or parole until
the person has served the minimum mandatory sentence as provided
herein.

(c) The provisions of this section shall not apply to:

(1) Normal or accepted veterinary practices;

(2) bona fide experiments carried on by commonly recognized
research facilities;

(3) killing, attempting to kill, trapping, catching or taking of any
animal in accordance with the provisions of chapter 32 or chapter 47 of
the Kansas Statutes Annotated, and amendments thereto;

(4) rodeo practices accepted by the rodeo cowboys' association;

(5) the humane killing of an animal which is diseased or disabled
beyond recovery for any useful purpose, or the humane killing of animals
for population control, by the owner thereof or the agent of such owner
residing outside of a city or the owner thereof within a city if no animal
shelter, pound or licensed veterinarian is within the city, or by a licensed
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veterinarian at the request of the owner thereof, or by any officer or agent
of an incorporated humane society, the operator of an animal shelter or
pound, a local or state health officer or a licensed veterinarian three
business days following the receipt of any such animal at such society,
shelter or pound;

(6) with respect to farm animals, normal or accepted practices of
animal husbandry, including the normal and accepted practices for the
slaughter of such animals for food or by-products and the careful or
thrifty management of one's herd or animals, including animal care
practices common in the industry or region;

(7) the killing of any animal by any person at any time which may
be found outside of the owned or rented property of the owner or
custodian of such animal and which is found injuring or posing a threat to
any person, farm animal or property;

(8) an animal control officer trained by a licensed veterinarian in the
use of a tranquilizer gun, using such gun with the appropriate dosage for
the size of the animal, when such animal is vicious or could not be
captured after reasonable attempts using other methods;

(9) laying an equine down for medical or identification purposes;

(10) normal or accepted practices of pest control, as defined in
subsection (x) of K.S.A. 2-2438a, and amendments thereto; or

(11) accepted practices of animal husbandry pursuant to regulations
promulgated by the United States department of agriculture for domestic
pet animals under the animal welfare act, public law 89-544, as amended
and in effect on July 1, 2006.

(d) The provisions of subsection (a)(6) shall not apply to any person
exposing poison upon their premises for the purpose of destroying
wolves, coyotes or other predatory animals.

(e) Any public health officer, law enforcement officer, licensed
veterinarian or officer or agent of any incorporated humane society,
animal shelter or other appropriate facility may take into custody any
animal, upon either private or public property, which clearly shows
evidence of cruelty to animals;—as—defined—in—thisseetien. Such officer,
agent or veterinarian may inspect, care for or treat such animal or place
such animal in the care of a duly incorporated humane society or licensed
veterinarian for treatment, boarding or other care or, if an officer of such
humane society or such veterinarian determines that the animal appears to
be diseased or disabled beyond recovery for any useful purpose, for
humane killing. If the animal is placed in the care of an animal shelter,
the animal shelter shall notify the owner or custodian, if known or
reasonably ascertainable. If the owner or custodian is charged with a
violation of this section, the board of county commissioners in the county
where the animal was taken into custody shall establish and approve
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procedures whereby the animal shelter may petition the district court to
be allowed to place the animal for adoption or euthanize the animal at any
time after 262/ days after the owner or custodian is notified or, if the
owner or custodian is not known or reasonably ascertainable after 2027
days after the animal is taken into custody, unless the owner or custodian
of the animal files a renewable cash or performance bond with the county
clerk of the county where the animal is being held, in an amount equal to
not less than the cost of care and treatment of the animal for 30 days.
Upon receiving such petition, the court shall determine whether the
animal may be placed for adoption or euthanized. The board of county
commissioners in the county where the animal was taken into custody
shall review the cost of care and treatment being charged by the animal
shelter maintaining the animal.

(f) The owner or custodian of an animal placed for adoption or killed
pursuant to subsection (e) shall not be entitled to recover damages for the
placement or killing of such animal unless the owner proves that such
placement or killing was unwarranted.

(g) Expenses incurred for the care, treatment or boarding of any
animal, taken into custody pursuant to subsection (e), pending
prosecution of the owner or custodian of such animal for the crime of
cruelty to animals, shall be assessed to the owner or custodian as a cost of
the case if the owner or custodian is adjudicated guilty of such crime.

(h) Upon the filing of a sworn complaint by any public health
officer, law enforcement officer, licensed veterinarian or officer or agent
of any incorporated humane society, animal shelter or other appropriate
facility alleging the commission of cruelty to animals, the county or
district attorney shall determine the validity of the complaint and shall
forthwith file charges for the crime if the complaint appears to be valid.

(i) If a person is adjudicated guilty of the crime of cruelty to
animals, and the court having jurisdiction is satisfied that an animal
owned or possessed by such person would be in the future subjected to
such crime, such animal shall not be returned to or remain with such
person. Such animal may be turned over to a duly incorporated humane
society or licensed veterinarian for sale or other disposition.

(j) Asused in this section:

(1) "Equine" means a horse, pony, mule, jenny, donkey or hinny; and

(2) "maliciously" means a state of mind characterized by actual evil-
mindedness or specific intent to do a harmful act without a reasonable
justification or excuse.

Sec. 59. Section 225 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 225. (a) Unlawful
conduct of dog fighting is:

(1) Causing, for amusement or gain, any dog to fight with or injure
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another dog;

(2) knowingly permitting such fighting or injuring on premises
under one's ownership, charge or control; or

(3) training, owning, keeping, transporting or selling any dog with
the intent of having it fight with or injure another dog.

(b) Unlawful possession of dog fighting paraphernalia is possession,
with the intent to use in the unlawful conduct of dog fighting, any
breaking stick, treadmill, wheel, hot walker, cat mill, cat walker, jenni, or
other paraphernalia.

(c) Unlawful attendance of dog fighting is, entering or remaining on
the premises where the unlawful conduct of dog fighting is occurring,
whether the person knows or has reason to know that dog fighting is
occurring on the premises.

(d) (1) Unlawful conduct of dog fighting is a severity level 10,
nonperson felony.

(2) Unlawful possession of dog fighting paraphernalia is a class A
nonperson misdemeanor.

(3) Unlawful attendance of dog fighting is a class B nonperson
misdemeanor.

(¢) When a person is arrested under this section, a law enforcement
agency may take into custody any dog on the premises where the dog
fight is alleged to have occurred and any dog owned or kept on the
premises of any person arrested for unlawful conduct of dog fighting,
unlawful attendance of dog fighting, or unlawful possession of dog
fighting paraphernalia.

(f) When a law enforcement agency takes custody of a dog under
this section, such agency may place the dog in the care of a duly
incorporated humane society or licensed veterinarian for boarding,
treatment or other care. If it appears to a licensed veterinarian that the dog
is diseased or disabled beyond recovery for any useful purpose, such dog
may be humanely killed. The dog may be sedated, isolated or restrained if
such officer, agent or veterinarian determines it to be in the best interest
of the dog, other animals at the animal shelter or personnel of the animal
shelter. If the dog is placed in the care of an animal shelter, the board of
county commissioners in the county where the animal was taken into
custody shall establish and approve procedures whereby the animal
shelter may petition the district court to be allowed to place the dog for
adoption or euthanize the dog at any time after 262/ days after the dog is
taken into custody, unless the owner or custodian of the dog files a
renewable cash or performance bond with the county clerk of the county
where the dog is being held, in an amount equal to not less than the cost
of care and treatment of the dog for 30 days. Upon receiving such
petition, the court shall determine whether the dog may be placed for
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adoption or euthanized. The board of county commissioners in the county
where the animal was taken into custody shall review the cost of care and
treatment being charged by the animal shelter maintaining the animal.
Except as provided in subsection (g), if it appears to the licensed
veterinarian by physical examination that the dog has not been trained for
aggressive conduct or is a type of dog that is not commonly bred or
trained for aggressive conduct, the district or county attorney shall order
that the dog be returned to its owner when the dog is not needed as
evidence in a case filed under this section or section 223 of chapter 136
of the 2010 Session Laws of Kansas, and amendments thereto. The owner
or keeper of a dog placed for adoption or humanely killed under this
subsection shall not be entitled to damages unless the owner or keeper
proves that such placement or killing was unwarranted.

(g) If a person is convicted of unlawful conduct of dog fighting,
unlawful attendance of dog fighting or unlawful possession of dog
fighting paraphernalia, a dog taken into custody pursuant to subsection

(e) shall not be returned to such person and the court shall order the
owner or keeper to pay to the animal shelter all expenses incurred for the
care, treatment and boarding of such dog, including any damages caused
by such dog, prior to conviction of the owner or keeper. Disposition of
such dog shall be in accordance with section 223 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto. If no such
conviction results, the dog shall be returned to the owner or keeper and
the court shall order the county where the dog was taken into custody to
pay to the animal shelter all expenses incurred by the shelter for the care,
treatment and boarding of such dog, including any damages caused by
such dog, prior to its return.

(h) A person who violates the provisions of this section may also be
prosecuted for, convicted of, and punished for cruelty to animals.

Sec. 60. Section 230 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 230. (a) Promoting
prostitution is knowingly:

(1) Establishing, owning, maintaining or managing a house of
prostitution, or participating in the establishment, ownership,
maintenance or management thereof;

(2) permitting any place partially or wholly owned or controlled by
the defendant to be used as a house of prostitution;

(3) procuring a prostitute for a house of prostitution;

(4) inducing another to become a prostitute;

(5) soliciting a patron for a prostitute or for a house of prostitution;

(6) procuring a prostitute for a patron;

(7) procuring transportation for, paying for the transportation of, or
transporting a person within this state with the intention of assisting or
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promoting that person's engaging in prostitution; or

(8) being employed to perform any act which is prohibited by this
section.

(b) (1) Promoting prostitution is a:

(4) Class A person misdemeanor when the prostitute is 16 or
more years of age, except as provided in subsection tb}2)(b)(1)(B);

&)(B) severity level 7, person felony when the prostitute is 16 or
more years of age and committed by a person who has, prior to the
commission of the crime, been convicted of promoting prostitution; and

3)(C) severity level 6, person felony when the prostitute is under 16
years of age, except as provided in subsection }4):and(d)(2).

“(b)(2) Promoting prostitution or attempt, conspiracy or criminal
solicitation to commit promoting prostitution is an off-grid person felony
when the offender is 18 years of age or older and the prostitute is less
than 14 years of age.

(c) If the offender is 18 years of age or older and the victim is less
than 14 years of age, the provisions of:

(1) Subsection (c) of section 33 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of attempting to commit the crime of promoting prostitution as described
in subsection (b)(2);

(2) subsection (c) of section 34 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of conspiracy to commit the crime of promoting prostitution as described
in subsection (b)(2); and

(3) subsection (d) of section 35 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to a violation
of criminal solicitation to commit the crime of promoting prostitution as
described in subsection (b)(2).

Sec. 61. Section 232 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 232. (a) Extortion is:

(1) Intentionally and wrongfully demanding, soliciting or receiving
anything of value from the owner, proprietor or other person having a
financial interest in a business; and

(2) by means of either a threat, express or implied, or a promise,
express or implied, that the person so demanding, soliciting or receiving
such thing of value will:

(A) Cause the competition of the person from whom the payment is
demanded, solicited or received to be diminished or eliminated;

(B) cause the price of goods or services purchased or sold in the
business to be increased, decreased or maintained at a stated level; or

(C) protect the property used in the business or the person or family
of the owner, proprietor or other interested person from injury by
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violence or other unlawful means.

(b) RaeketeeringExtortion is a severity level 7, nonperson felony.

Sec. 62. Section 242 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 242. (a) For the
purpose of sentencing, the following classes of misdemeanors and the
punishment and the terms of confinement authorized for each class are
established:

(1) Class A, the sentence for which shall be a definite term of
confinement in the county jail which shall be fixed by the court and shall
not exceed one year;

(2) class B, the sentence for which shall be a definite term of
confinement in the county jail which shall be fixed by the court and shall
not exceed six months;

(3) class C, the sentence for which shall be a definite term of
confinement in the county jail which shall be fixed by the court and shall
not exceed one month; and

(4) unclassified misdemeanors, which shall include all crimes
declared to be misdemeanors without specification as to class, the
sentence for which shall be in accordance with the sentence specified in
the statute that defines the crime; if no penalty is provided in such law,
the sentence shall be the same penalty as provided herein for a class C
misdemeanor.

(b) Upon conviction of a misdemeanor, a person may be punished
by a fine, as provided in section 251 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, instead of or in addition to
confinement, as provided in this section.

(¢) In addition to or in lieu of any other sentence authorized by law,
whenever there is evidence that the act constituting the misdemeanor was
substantially related to the possession, use or ingestion of cereal malt
beverage or alcoholic liquor by such person, the court may order such
person to attend and satisfactorily complete an alcohol or drug education
or training program certified by the chief judge of the judicial district or
licensed by the secretary of social and rehabilitation services.

(d) Except as provided in subsection (e), in addition to or in lieu of
any other sentence authorized by law, whenever a person is convicted of
having committed, while under 21 years of age, a misdemeanor under
K.S.A. 8-1599, 41-719 or 41-727 or K.S.A. 26692010 Supp. 21-36a01
through 21-36al7, and amendments thereto, the court shall order such
person to submit to and complete an alcohol and drug evaluation by a
community-based alcohol and drug safety action program -certified
pursuant to K.S.A. 8-1008, and amendments thereto, and to pay a fee not
to exceed the fee established by that statute for such evaluation. If the
court finds that the person is indigent, the fee may be waived.
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(e) If the person is 18 or more years of age but less than 21 years of
age and is convicted of a violation of K.S.A. 41-727, and amendments
thereto, involving cereal malt beverage, the provisions of subsection (d)
are permissive and not mandatory.

Sec. 63. Section 243 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 243. As used in
sections 241 through 256, and sections 271 through 286 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto:

(a) "Court" means any court having jurisdiction and power to
sentence offenders for violations of the laws of this state;

(b) "community correctional services program" means a program
which operates under the community corrections act and to which a
defendant is assigned for supervision, confinement, detention, care or
treatment, subject to conditions imposed by the court. A defendant
assigned to a community correctional services program shall be subject to
the continuing jurisdiction of the court and in no event shall be
considered to be in the custody of or under the supervision of the
secretary of corrections;

(¢c) 'correctional institution" means any correctional institution
established by the state for the confinement of offenders, and under
control of the secretary of corrections;

(d) "house arrest" is an individualized program in which the freedom
of an inmate is restricted within the community, home or noninstitutional
residential placement and specific sanctions are imposed and enforced.
"House arrest" may include:

(1) Electronic monitoring which requires a transmitter to be worn by
the defendant or inmate which broadcasts an encoded signal to the
receiver located in the defendant's or inmate's home. The receiver is
connected to a central office computer and is notified of any absence of
the defendant or inmate; or

(2) voice identification-encoder which consists of an encoder worn
by the defendant or inmate. A computer is programmed to randomly call
the defendant or inmate and such defendant or inmate is required to
provide voice identification and then insert the encoder into the verifier
box, confirming identity;

(e) '"parole" means the release of a prisoner to the community by the
Kansas parole board prior to the expiration of such prisoner's term,
subject to conditions imposed by the board and to the secretary of
correction's supervision. Parole also means the release by a court of
competent jurisdiction of a person confined in the county jail or other
local place of detention after conviction and prior to expiration of such
person's term, subject to conditions imposed by the court and its
supervision. Where a court or other authority has filed a warrant against



0O DNk~ LW~

AR A D WL WL WWLWLWLWLWWENDNDNDDNDDNDNDND = = e e =
WO — OO0 NPHAWNNRL,ODOUINDNDDEWND—L OOV WUM P WND—O\O

HB 2339 77

the prisoner, the Kansas parole board or paroling court may release the
prisoner on parole to answer the warrant of such court or authority;

(f) "postrelease supervision," for crimes committed on or after July
1, 1993, means the same as in section 284 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto;

(g) '"probation" means a procedure under which a defendant,
convicted of a crime, is released by the court after imposition of sentence,
without imprisonment except as provided in felony cases, subject to
conditions imposed by the court and subject to the supervision of the
probation service of the court or community corrections. In felony cases,
the court may include confinement in a county jail not to exceed 60 days,
which need not be served consecutively, as a condition of an original
probation sentence and up to 60 days in a county jail upon each
revocation of the probation sentence pursuant to subsection (b)(3) of
section 271 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto; and

(h) "suspension of sentence" means a procedure under which a
defendant, convicted of a crime, is released by the court without
imposition of sentence. The release may be with or without supervision in
the discretion of the court. In felony cases, the court may include
confinement in a county jail not to exceed 60 days, which need not be
served consecutively, as a condition of suspension of sentence pursuant to
subsection (b)(4) of KS-A—2+-4603section 271 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto.

Sec. 64. Section 247 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 247. (a) Except as
required by subsection (c), nothing in this section shall be construed to
limit the authority of the court to impose or modify any general or
specific conditions of probation, suspension of sentence or assignment to
a community correctional services program. The court services officer or
community correctional services officer may recommend, and the court
may order, the imposition of any conditions of probation, suspension of
sentence or assignment to a community correctional services program.
For crimes committed on or after July 1, 1993, in presumptive nonprison
cases, the court services officer or community correctional services
officer may recommend, and the court may order, the imposition of any
conditions of probation or assignment to a community correctional
services program. The court may at any time order the modification of
such conditions, after notice to the court services officer or community
correctional services officer and an opportunity for such officer to be
heard thereon. The court shall cause a copy of any such order to be
delivered to the court services officer and the probationer or to the
community correctional services officer and the community corrections



0O DNk~ LW~

AR B W LW LWL LWL LWL WERNDNDNDNDNDNDNDNDNDN M = e e e e e
N OOV IAANNPD WD, OOV UNIAWNRL,OOUOIONWM P WND—O\VO

43

HB 2339 78

participant, as the case may be. The provisions of K.S.A. 75-5291, and
amendments thereto, shall be applicable to any assignment to a
community correctional services program pursuant to this section.

(b) The court may impose any conditions of probation, suspension
of sentence or assignment to a community correctional services program
that the court deems proper, including, but not limited to, requiring that
the defendant:

(1) Avoid such injurious or vicious habits, as directed by the court,
court services officer or community correctional services officer;

(2) avoid such persons or places of disreputable or harmful
character, as directed by the court, court services officer or community
correctional services officer;

(3) report to the court services officer or community correctional
services officer as directed;

(4) permit the court services officer or community correctional
services officer to visit the defendant at home or elsewhere;

(5) work faithfully at suitable employment insofar as possible;

(6) remain within the state unless the court grants permission to
leave;

(7) pay a fine or costs, applicable to the offense, in one or several
sums and in the manner as directed by the court;

(8) support the defendant's dependents;

(9) reside in a residential facility located in the community and
participate in educational, counseling, work and other correctional or
rehabilitative programs;

(10) perform community or public service work for local
governmental agencies, private corporations organized not for profit, or
charitable or social service organizations performing services for the
community;

(11) perform services under a system of day fines whereby the
defendant is required to satisfy fines, costs or reparation or restitution
obligations by performing services for a period of days, determined by
the court on the basis of ability to pay, standard of living, support
obligations and other factors;

(12) participate in a house arrest program pursuant to section 249 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto;

(13) order the defendant to pay the administrative fee authorized by
K.S.A. 22-4529, and amendments thereto, unless waived by the court; or

(14) in felony cases, except for violations of K.S.A. 8-1567, and
amendments thereto, be confined in a county jail not to exceed 60 days,
which need not be served consecutively.

(¢) In addition to any other conditions of probation, suspension of
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sentence or assignment to a community correctional services program, the
court shall order the defendant to comply with each of the following
conditions:

(1) The defendant shall obey all laws of the United States, the state
of Kansas and any other jurisdiction to the laws of which the defendant
may be subject;

(2) make reparation or restitution to the aggrieved party for the
damage or loss caused by the defendant's crime, in an amount and manner
determined by the court and to the person specified by the court, unless
the court finds compelling circumstances which would render a plan of
restitution unworkable. If the court finds a plan of restitution unworkable,
the court shall state on the record in detail the reasons therefore;

(3) (A) pay a probatten——ot——ecommtnity——eotreettoral—

servieescorrectional supervision fee of $25860 if the person was
convicted of a misdemeanor or a fee of $58$/20 if the person was
convicted of a felony. In any case the amount of the prebatien—er-
eommunity-eerreetional servieescorrectional supervision fee specified by
this paragraph may be reduced or waived by the judge if the person is
unable to pay that amount;

(B) the prebatien—or—ecommunity—eerreetional—servieescorrectional
supervision fee imposed by this paragraph shall be charged and collected
by the district court. The clerk of the district court shall remit all revenues
received under this paragraph from prebatien-er-eommunity-eorreetional
servieescorrectional supervision fees to the state treasurer in accordance
with the provisions of K.S.A. 75-4215, and amendments thereto. Upon
receipt of each such remittance, the state treasurer shall deposit the entire
amount in the state treasury to the credit of the state general fund, a sum
equal to 41.67% of such remittance, and to the correctional supervision
Jfund, a sum equal to 58.33% of such remittance;

(C) this paragraph shall apply to persons placed on felony or
misdemeanor probation or released on misdemeanor parole to reside in
Kansas and supervised by Kansas court services officers under the
interstate compact for offender supervision; and

€©)(D) this paragraph shall not apply to persons placed on probation
or released on parole to reside in Kansas under the uniform act for out-of-
state parolee supervision; and

(4) reimburse the state general fund for all or a part of the
expenditures by the state board of indigents' defense services to provide
counsel and other defense services to the defendant. In determining the
amount and method of payment of such sum, the court shall take account
of the financial resources of the defendant and the nature of the burden
that payment of such sum will impose. A defendant who has been
required to pay such sum and who is not willfully in default in the
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payment thereof may at any time petition the court which sentenced the
defendant to waive payment of such sum or of any unpaid portion
thereof. If it appears to the satisfaction of the court that payment of the
amount due will impose manifest hardship on the defendant or the
defendant's immediate family, the court may waive payment of all or part
of the amount due or modify the method of payment. The amount of
attorney fees to be included in the court order for reimbursement shall be
the amount claimed by appointed counsel on the payment voucher for
indigents' defense services or the amount prescribed by the board of
indigents' defense services reimbursement tables as provided in K.S.A.
22-4522, and amendments thereto, whichever is less.

(d) There is hereby established in the state treasury the correctional
supervision fund. All moneys credited to the correctional supervision
fund shall be used for the implementation of and training for use of a
statewide, mandatory, standardized risk assessment tool or instrument as
specified by the Kansas sentencing commission, pursuant to K.S.A. 75-
5291, and amendments thereto, and for evidence-based offender
supervision programs by judicial branch personnel. If all expenditures
for the program have been paid and moneys remain in the correctional
supervision fund for a fiscal year, remaining moneys may be expended
from the correctional supervision fund to support offender supervision by
court services officers. All expenditures from the correctional supervision
fund shall be made in accordance with appropriation acts upon warrants
of the director of accounts and reports issued pursuant to vouchers
approved by the chief justice of the Kansas supreme court or by a person
or persons designated by the chief justice.

Sec. 65. Section 248 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 248. (a) The period of
suspension of sentence, probation or assignment to community
corrections fixed by the court shall not exceed two years in misdemeanor
cases, subject to renewal and extension for additional fixed periods of
two years. Probation, suspension of sentence or assignment to community
corrections may be terminated by the court at any time and upon such
termination or upon termination by expiration of the term of probation,
suspension of sentence or assignment to community corrections, an order
to this effect shall be entered by the court.

(b) The district court having jurisdiction of the offender may parole
any misdemeanant sentenced to confinement in the county jail. The
period of such parole shall be fixed by the court and shall not exceed two
years and shall be terminated in the manner provided for termination of
suspended sentence and probation.

(c) For all crimes committed on or after July 1, 1993, the duration of
probation in felony cases sentenced for the following severity levels on
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the sentencing guidelines grid for nondrug crimes and the sentencing
guidelines grid for drug crimes is as follows:

(1) For nondrug crimes the recommended duration of probations is:

(A) 36 months for crimes in crime severity levels 1 through 5; and

(B) 24 months for crimes in crime severity levels 6 and 7,

(2) for drug crimes the recommended duration of probation is 36
months for crimes in crime severity levels 1 and 2,

(3) except as provided further, in felony cases sentenced at severity
levels 9 and 10 on the sentencing guidelines grid for nondrug crimes and
severity level 4 on the sentencing guidelines grid for drug crimes, if a
nonprison sanction is imposed, the court shall order the defendant to

serve a perlod of probatlon—er—assrgmﬁeﬁ{—te—a—eemuﬂ-t-y—eeﬁee&eﬁa%

ameﬂdmeﬂfs—t-hefefe- of up to 12 months in length

(4) in felony cases sentenced at severity level 8 on the sentencing
guidelines grid for nondrug crimes, and severity level 3 on the sentencing
guidelines grid for drug crimes and felony cases sentenced pursuant to
section 305 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, if a nonprison sanction is imposed, the court shall
order the defendant to serve a period of probation, or assignment to a
community correctional services program, as provided under K.S.A. 75-
5291 et seq., and amendments thereto, of up to 18 months in length;

(5) if the court finds and sets forth with particularity the reasons for
finding that the safety of the members of the public will be jeopardized or
that the welfare of the inmate will not be served by the length of the
probation terms provided in subsections (c¢)(3) and (c)(4), the court may
impose a longer period of probation. Such an increase shall not be
considered a departure and shall not be subject to appeal;

(6) except as provided in subsections (c)(7) and (c)(8), the total
period in all cases shall not exceed 60 months, or the maximum period of
the prison sentence that could be imposed whichever is longer. Nonprison
sentences may be terminated by the court at any time;

(7) if the defendant is convicted of nonsupport of a child, the period
may be continued as long as the responsibility for support continues. If
the defendant is ordered to pay full or partial restitution, the period may
be continued as long as the amount of restitution ordered has not been
paid; and

(8) the court may modify or extend the offender's period of
supervision, pursuant to a modification hearing and a judicial finding of
necessity. Such extensions may be made for a maximum period of five
years or the maximum period of the prison sentence that could be
imposed, whichever is longer, inclusive of the original supervision term.

Sec. 66. Section 244 of chapter 136 of the 2010 Session Laws of
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Kansas is hereby amended to read as follows: Sec. 244. (a) Whenever any
person has been found guilty of a crime, the court may adjudge any of the
following:

(1) Commit the defendant to the custody of the secretary of
corrections if the current crime of conviction is a felony and the sentence
presumes imprisonment, or the sentence imposed is a dispositional
departure to imprisonment; or, if confinement is for a misdemeanor, to
jail for the term provided by law;

(2) impose the fine applicable to the offense;

(3) release the defendant on probation if the current crime of
conviction and criminal history fall within a presumptive nonprison
category or through a departure for substantial and compelling reasons
subject to such conditions as the court may deem appropriate. In felony
cases except for violations of K.S.A. 8-1567, and amendments thereto,
the court may include confinement in a county jail not to exceed 60 days,
which need not be served consecutively, as a condition of an original
probation sentence and up to 60 days in a county jail upon each
revocation of the probation sentence, or community corrections
placement;

(4) assign the defendant to a community correctional services
program as provided in K.S.A. 75-5291, and amendments thereto, or
through a departure for substantial and compelling reasons subject to
such conditions as the court may deem appropriate, including orders
requiring full or partial restitution;

(5) assign the defendant to a conservation camp for a period not to
exceed six months as a condition of probation followed by a six-month
period of follow-up through adult intensive supervision by a community
correctional services program, if the offender successfully completes the
conservation camp program;

(6) assign the defendant to a house arrest program pursuant to
section 249 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto;

(7) order the defendant to attend and satisfactorily complete an
alcohol or drug education or training program as provided by subsection
(c) of section 242 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto;

(8) order the defendant to repay the amount of any reward paid by
any crime stoppers chapter, individual, corporation or public entity which
materially aided in the apprehension or conviction of the defendant; repay
the amount of any costs and expenses incurred by any law enforcement
agency in the apprehension of the defendant, if one of the current crimes
of conviction of the defendant includes escape from custody or
aggravated escape from custody, as defined in section 136 of chapter 136
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of the 2010 Session Laws of Kansas, and amendments thereto; repay
expenses incurred by a fire district, fire department or fire company
responding to a fire which has been determined to be arson underor
aggravated arson as defined in section 98 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, if the defendant is
convicted of such crime; repay the amount of any public funds utilized by
a law enforcement agency to purchase controlled substances from the
defendant during the investigation which leads to the defendant's
conviction; or repay the amount of any medical costs and expenses
incurred by any law enforcement agency or county. Such repayment of
the amount of any such costs and expenses incurred by a county, law
enforcement agency, fire district, fire department or fire company or any
public funds utilized by a law enforcement agency shall be deposited and
credited to the same fund from which the public funds were credited to
prior to use by the county, law enforcement agency, fire district, fire
department or fire company;

(9) order the defendant to pay the administrative fee authorized by
K.S.A. 22-4529, and amendments thereto, unless waived by the court;

(10) order the defendant to pay a domestic violence special program
fee authorized by K.S.A. 20-369, and amendments thereto;

(11) if the defendant is convicted of a misdemeanor or convicted of a
felony specified in subsection (i) of section 285 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto, assign the
defendant to work release program, other than a program at a
correctional institution under the control of the secretary of corrections
as defined in K.S.A. 75-5202, and amendments thereto, provided such
work release program requires such defendant to return to confinement at
the end of each day in the work release program;

H(12) impose any appropriate combination of (1), (2), (3), (4), (5),
(6), (7), (8), (9) and, (10) and (11); or

@2)(13) suspend imposition of sentence in misdemeanor cases.

(b) (1) In addition to or in lieu of any of the above, the court shall
order the defendant to pay restitution, which shall include, but not be
limited to, damage or loss caused by the defendant's crime, unless the
court finds compelling circumstances which would render a plan of
restitution unworkable. In regard to a violation of section 177 of chapter
136 of the 2010 Session Laws of Kansas, and amendments thereto, such
damage or loss shall include, but not be limited to, attorney fees and costs
incurred to repair the credit history or rating of the person whose personal
identification documents were obtained and used in violation of such
section, and to satisfy a debt, lien or other obligation incurred by the
person whose personal identification documents were obtained and used
in violation of such section. If the court finds a plan of restitution
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unworkable, the court shall state on the record in detail the reasons
therefor.

(2) If the court orders restitution, the restitution shall be a judgment
against the defendant which may be collected by the court by
garnishment or other execution as on judgments in civil cases. If, after 60
days from the date restitution is ordered by the court, a defendant is found
to be in noncompliance with the plan established by the court for payment
of restitution, and the victim to whom restitution is ordered paid has not
initiated proceedings in accordance with K.S.A. 60-4301 et seq., and
amendments thereto, the court shall assign an agent procured by the
attorney general pursuant to K.S.A. 75-719, and amendments thereto, to
collect the restitution on behalf of the victim. The administrativechief
judge of each judicial district may assign such cases to an appropriate
division of the court for the conduct of civil collection proceedings.

(c) In addition to or in lieu of any of the above, the court shall order
the defendant to submit to and complete an alcohol and drug evaluation,
and pay a fee therefor, when required by subsection (d) of section 242 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto.

(d) In addition to any of the above, the court shall order the
defendant to reimburse the county general fund for all or a part of the
expenditures by the county to provide counsel and other defense services
to the defendant. Any such reimbursement to the county shall be paid
only after any order for restitution has been paid in full. In determining
the amount and method of payment of such sum, the court shall take
account of the financial resources of the defendant and the nature of the
burden that payment of such sum will impose. A defendant who has been
required to pay such sum and who is not willfully in default in the
payment thereof may at any time petition the court which sentenced the
defendant to waive payment of such sum or any unpaid portion thereof. If
it appears to the satisfaction of the court that payment of the amount due
will impose manifest hardship on the defendant or the defendant's
immediate family, the court may waive payment of all or part of the
amount due or modify the method of payment.

(¢) In imposing a fine the court may authorize the payment thereof
in installments. In releasing a defendant on probation, the court shall
direct that the defendant be under the supervision of a court services
officer. If the court commits the defendant to the custody of the secretary
of corrections or to jail, the court may specify in its order the amount of
restitution to be paid and the person to whom it shall be paid if restitution
is later ordered as a condition of parole, conditional release or postrelease
supervision.

(f) (1) When a new felony is committed while the offender is
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incarcerated and serving a sentence for a felony, or while the offender is
on probation, assignment to a community correctional services program,
parole, conditional release or postrelease supervision for a felony, a new
sentence shall be imposed pursuant to the consecutive sentencing
requirements of section 246 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, and the court may sentence the
offender to imprisonment for the new conviction, even when the new
crime of conviction otherwise presumes a nonprison sentence. In this
event, imposition of a prison sentence for the new crime does not
constitute a departure.

(2) When a new felony is committed while the offender is
incarcerated in a juvenile correctional facility pursuant to K.S.A. 38-
1671, prior to its repeal, or K.S.A. 26692010 Supp. 38-2373, and
amendments thereto, for an offense, which if committed by an adult
would constitute the commission of a felony, upon conviction, the court
shall sentence the offender to imprisonment for the new conviction, even
when the new crime of conviction otherwise presumes a nonprison
sentence. In this event, imposition of a prison sentence for the new crime
does not constitute a departure. The conviction shall operate as a full and
complete discharge from any obligations, except for an order of
restitution, imposed on the offender arising from the offense for which
the offender was committed to a juvenile correctional facility.

(3) When a new felony is committed while the offender is on release
for a felony pursuant to the provisions of article 28 of chapter 22 of the
Kansas Statutes Annotated, and amendments thereto, or similar
provisions of the laws of another jurisdiction, a new sentence may be
imposed pursuant to the consecutive sentencing requirements of section
246 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, and the court may sentence the offender to imprisonment for the
new conviction, even when the new crime of conviction otherwise
presumes a nonprison sentence. In this event, imposition of a prison
sentence for the new crime does not constitute a departure.

(g) Prior to imposing a dispositional departure for a defendant whose
offense is classified in the presumptive nonprison grid block of either
sentencing guideline grid, prior to sentencing a defendant to incarceration
whose offense is classified in grid blocks 5-H, 5-1 or 6-G of the
sentencing guidelines grid for nondrug crimes or in grid blocks 3-E, 3-F,
3-G, 3-H or 3-I of the sentencing guidelines grid for drug crimes, prior to
sentencing a defendant to incarceration whose offense is classified in grid
blocks 4-E or 4-F of the sentencing guideline grid for drug crimes and
whose offense does not meet the requirements of section 305 of chapter
136 of the 2010 Session Laws of Kansas, and amendments thereto, prior
to revocation of a nonprison sanction of a defendant whose offense is
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classified in grid blocks 4-E or 4-F of the sentencing guideline grid for
drug crimes and whose offense does not meet the requirements of section
305 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, or prior to revocation of a nonprison sanction of a defendant
whose offense is classified in the presumptive nonprison grid block of
either sentencing guideline grid or grid blocks 5-H, 5-I1 or 6-G of the
sentencing guidelines grid for nondrug crimes or in grid blocks 3-E, 3-F,
3-G, 3-H or 3-I of the sentencing guidelines grid for drug crimes, the
court shall consider placement of the defendant in the Labette
correctional conservation camp, conservation camps established by the
secretary of corrections pursuant to K.S.A. 75-52,127, and amendment
thereto, or a community intermediate sanction center. Pursuant to this
paragraph the defendant shall not be sentenced to imprisonment if space
is available in a conservation camp or a community intermediate sanction
center and the defendant meets all of the conservation camp's or a
community intermediate sanction center's placement criteria unless the
court states on the record the reasons for not placing the defendant in a
conservation camp or a community intermediate sanction center.

(h) The court in committing a defendant to the custody of the
secretary of corrections shall fix a term of confinement within the limits
provided by law. In those cases where the law does not fix a term of
confinement for the crime for which the defendant was convicted, the
court shall fix the term of such confinement.

(i) In addition to any of the above, the court shall order the
defendant to reimburse the state general fund for all or a part of the
expenditures by the state board of indigents' defense services to provide
counsel and other defense services to the defendant. In determining the
amount and method of payment of such sum, the court shall take account
of the financial resources of the defendant and the nature of the burden
that payment of such sum will impose. A defendant who has been
required to pay such sum and who is not willfully in default in the
payment thereof may at any time petition the court which sentenced the
defendant to waive payment of such sum or any unpaid portion thereof. If
it appears to the satisfaction of the court that payment of the amount due
will impose manifest hardship on the defendant or the defendant's
immediate family, the court may waive payment of all or part of the
amount due or modify the method of payment. The amount of attorney
fees to be included in the court order for reimbursement shall be the
amount claimed by appointed counsel on the payment voucher for
indigents' defense services or the amount prescribed by the board of
indigents' defense services reimbursement tables as provided in K.S.A.
22-4522, and amendments thereto, whichever is less.

(j) This section shall not deprive the court of any authority conferred



0O DNk~ LW~

AR A D WL WL WWLWLWLWLWWENDNDNDDNDDNDNDND = = e e =
WO — OO0 NPHAWNNRL,ODOUINDNDDEWND—L OOV WUM P WND—O\O

HB 2339 87

by any other Kansas statute to decree a forfeiture of property, suspend or
cancel a license, remove a person from office or impose any other civil
penalty as a result of conviction of crime.

(k) An application for or acceptance of probation or assignment to a
community correctional services program shall not constitute an
acquiescence in the judgment for purpose of appeal, and any convicted
person may appeal from such conviction, as provided by law, without
regard to whether such person has applied for probation, suspended
sentence or assignment to a community correctional services program.

(1) The secretary of corrections is authorized to make direct
placement to the Labette correctional conservation camp or a
conservation camp established by the secretary pursuant to K.S.A. 75-
52,127, and amendments thereto, of an inmate sentenced to the secretary's
custody if the inmate:

(1) Has been sentenced to the secretary for a probation revocation,
as a departure from the presumptive nonimprisonment grid block of
either sentencing grid, for an offense which is classified in grid blocks 5-
H, 5-1, or 6-G of the sentencing guidelines grid for nondrug crimes or in
grid blocks 3-E, 3-F, 3-G, 3-H or 3-I of the sentencing guidelines grid for
drug crimes, or for an offense which is classified in grid blocks 4-E or 4-
F of the sentencing guidelines grid for drug crimes and such offense does
not meet the requirements of section 305 of chapter 136 of the 2010
Session Laws of Kansas, and amendments theretos;, and

(2) otherwise meets admission criteria of the camp.

If the inmate successfully completes a conservation camp program,
the secretary of corrections shall report such completion to the sentencing
court and the county or district attorney. The inmate shall then be
assigned by the court to six months of follow-up supervision conducted
by the appropriate community corrections services program. The court
may also order that supervision continue thereafter for the length of time
authorized by section 385248 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto.

(m) When it is provided by law that a person shall be sentenced
pursuant to K.S.A. 1993 Supp. 21-4628, prior to its repeal, the provisions
of this section shall not apply.

(n) Except as provided by subsection (f) of section 286 of chapter
136 of the 2010 Session Laws of Kansas, and amendments thereto, in
addition to any of the above, for felony violations of K.S.A. 26692010
Supp. 21-36a06, and amendments thereto, the court shall require the
defendant who meets the requirements established in section 305 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, to participate in a certified drug abuse treatment program, as
provided in K.S.A. 20892010 Supp. 75-52,144, and amendments thereto,
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including, but not limited to, an approved after-care plan. If the defendant
fails to participate in or has a pattern of intentional conduct that
demonstrates the offender's refusal to comply with or participate in the
treatment program, as established by judicial finding, the defendant shall
be subject to revocation of probation and the defendant shall serve the
underlying prison sentence as established in section 365286 of chapter
136 of the 2010 Session Laws of Kansas, and amendments thereto. For
those offenders who are convicted on or after the—effeetive-date—ofthis
aetJuly 1, 2003, upon completion of the underlying prison sentence, the
defendant shall not be subject to a period of postrelease supervision. The
amount of time spent participating in such program shall not be credited
as service on the underlying prison sentence.

(o) (1) Except as provided in paragraph (3), in addition to any
other penalty or disposition imposed by law, upon a conviction for
unlawful possession of a controlled substance or controlled substance
analog in violation of K.S.A. 206920/0 Supp. 21-36a06, and
amendments thereto, in which the trier of fact makes a finding that the
unlawful possession occurred while transporting the controlled substance
or controlled substance analog in any vehicle upon a highway or street,
the offender's driver's license or privilege to operate a motor vehicle on
the streets and highways of this state shall be suspended for one year.

(2) Upon suspension of a license pursuant to this subsection, the
court shall require the person to surrender the license to the court, which
shall transmit the license to the division of motor vehicles of the
department of revenue, to be retained until the period of suspension
expires. At that time, the licensee may apply to the division for return of
the license. If the license has expired, the person may apply for a new
license, which shall be issued promptly upon payment of the proper fee
and satisfaction of other conditions established by law for obtaining a
license unless another suspension or revocation of the person's privilege
to operate a motor vehicle is in effect.

(3) (A) In lieu of suspending the driver's license or privilege to
operate a motor vehicle on the highways of this state of any person as
provided in paragraph (1), the judge of the court in which such person
was convicted may enter an order which places conditions on such
person's privilege of operating a motor vehicle on the highways of this
state, a certified copy of which such person shall be required to carry any
time such person is operating a motor vehicle on the highways of this
state. Any such order shall prescribe the duration of the conditions
imposed, which in no event shall be for a period of more than one year.

(B) Upon entering an order restricting a person's license hereunder,
the judge shall require such person to surrender such person's driver's
license to the judge who shall cause it to be transmitted to the division of
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vehicles, together with a copy of the order. Upon receipt thereof, the
division of vehicles shall issue without charge a driver's license which
shall indicate on its face that conditions have been imposed on such
person's privilege of operating a motor vehicle and that a certified copy of
the order imposing such conditions is required to be carried by the person
for whom the license was issued any time such person is operating a
motor vehicle on the highways of this state. If the person convicted is a
nonresident, the judge shall cause a copy of the order to be transmitted to
the division and the division shall forward a copy of it to the motor
vehicle administrator, of such person's state of residence. Such judge shall
furnish to any person whose driver's license has had conditions imposed
on it under this paragraph a copy of the order, which shall be recognized
as a valid Kansas driver's license until such time as the division shall
issue the restricted license provided for in this paragraph.

(C) Upon expiration of the period of time for which conditions are
imposed pursuant to this subsection, the licensee may apply to the
division for the return of the license previously surrendered by such
licensee. In the event such license has expired, such person may apply to
the division for a new license, which shall be issued immediately by the
division upon payment of the proper fee and satisfaction of the other
conditions established by law, unless such person's privilege to operate a
motor vehicle on the highways of this state has been suspended or
revoked prior thereto. If any person shall violate any of the conditions
imposed under this paragraph, such person's driver's license or privilege
to operate a motor vehicle on the highways of this state shall be revoked
for a period of not less than 60 days nor more than one year by the judge
of the court in which such person is convicted of violating such
conditions.

(4) As used in this subsection, "highway" and "street" have—the-
meantigsprovided-bymeans the same as in K.S.A. 8-1424 and 8-1473,
and amendments thereto.

(p) In addition to any of the above, for any criminal offense that
includes the domestic violence designation pursuant to section 1 of
chapter 101 of the 2010 Session Laws of Kansas, and amendments
thereto, the court shall require the defendant to undergo a domestic
violence offender assessment and follow all recommendations unless
otherwise ordered by the court or the department of corrections. The
court may order a domestic violence offender assessment and any other
evaluation prior to sentencing if the assessment or evaluation would
assist the court in determining an appropriate sentence. The entity
completing the assessment or evaluation shall provide the assessment or
evaluation and recommendations to the court and the court shall provide
the domestic violence assessment and any other evaluation to any entity
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responsible for supervising such defendant. A defendant ordered to
undergo a domestic violence offender assessment shall be required to pay
for the assessment and, unless otherwise ordered by the court or the
department of corrections, for completion of all recommendations.

Sec. 67. Section 254 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 254. (a) (1) Except as
provided in subsections (b) and (c), any person convicted in this state of a
traffic infraction, cigarette or tobacco infraction, misdemeanor or a class
D or E felony, or for crimes committed on or after July 1, 1993, nondrug
crimes ranked in severity levels 6 through 10 or any felony ranked in
severity level 4 of the drug grid, may petition the convicting court for the
expungement of such conviction or related arrest records if three or more
years have elapsed since the person: (A) Satisfied the sentence imposed;
or (B) was discharged from probation, a community correctional services
program, parole, postrelease supervision, conditional release or a
suspended sentence.

(2) Except as provided in subsections (b) and (c), any person who
has fulfilled the terms of a diversion agreement may petition the district
court for the expungement of such diversion agreement and related arrest
records if three or more years have elapsed since the terms of the
diversion agreement were fulfilled.

(b) Except as provided in subsection (c), no person may petition for
expungement until five or more years have elapsed since the person
satisfied the sentence imposed, the terms of a diversion agreement or was
discharged from probation, a community correctional services program,
parole, postrelease supervision, conditional release or a suspended
sentence, if such person was convicted of a class A, B or C felony, or for
crimes committed on or after July 1, 1993, if convicted of an off-grid
felony or any nondrug crime ranked in severity levels 1 through 5 or any
felony ranked in severity levels 1 through 3 of the drug grid, or:

(1) Vehicular homicide, as defined byin K.S.A. 21-3405, prior to its
repeal, or section 41 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, or as prohibited by any law of another state
which is in substantial conformity with that statute;

(2) driving while the privilege to operate a motor vehicle on the
public highways of this state has been canceled, suspended or revoked, as
prohibited by K.S.A. 8-262, and amendments thereto, or as prohibited by
any law of another state which is in substantial conformity with that
statute;

(3) perjury resulting from a violation of K.S.A. 8-26la, and
amendments thereto, or resulting from the violation of a law of another
state which is in substantial conformity with that statute;

(4) violating the provisions of the fifth clause of K.S.A. 8-142, and
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amendments thereto, relating to fraudulent applications or violating the
provisions of a law of another state which is in substantial conformity
with that statute;

(5) any crime punishable as a felony wherein a motor vehicle was
used in the perpetration of such crime;

(6) failing to stop at the scene of an accident and perform the duties
required by K.S.A. 8-1602, 8-1603 or 8-1604, and amendments thereto,
or required by a law of another state which is in substantial conformity
with those statutes;

(7) violating the provisions of K.S.A. 40-3104, and amendments
thereto, relating to motor vehicle liability insurance coverage; or

(8) aviolation of K.S.A. 21-3405b, prior to its repeal.

(c) There shall be no expungement of convictions for the following
offenses or of convictions for an attempt to commit any of the following
offenses:

(1) Rape as defined in K.S.4. 21-3502, prior to its repeal, or section
67 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto;

(2) indecent liberties with a child or aggravated indecent liberties
with a child as defined in K.S.4. 21-3503 or 21-3504, prior to their
repeal, or section 70 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto;

(3) criminal sodomy as defined in subsection (a)(2) or (a)(3) of
K.S.A. 21-3505, prior to its repeal, or subsection (a)(3) or (a)(4) of
section 68 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto;

(4) aggravated criminal sodomy as defined in K.S5.4. 21-3506, prior
to its repeal, or section 68 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto;

(5) indecent solicitation of a child or aggravated indecent solicitation
of a child as defined in K.S.4. 21-3510 or 21-3511, prior to their repeal,
or section 72 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto;

(6) sexual exploitation of a child as defined in K.S.4. 21-3516, prior
to its repeal, or section 74 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto;

(7) aggravated incest as defined in K.S.4. 21-3603, prior to its
repeal, or section 81 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto;

(8) endangering a child or aggravated endangering a child as defined
in K.S.A. 21-3608 or 21-3608a, prior to their repeal, or section 78 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto;
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(9) abuse of a child as defined in K.S.4. 21-3609, prior to its repeal,
or section 79 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto;

(10) capital murder as defined in K.S.4. 21-3439, prior to its repeal,
or section 36 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto;

(11) murder in the first degree as defined in K.S.4. 21-3401, prior to
its repeal, or section 37 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto;

(12) murder in the second degree as defined in K.S.4. 27-3402,
prior to its repeal, or section 38 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto;

(13) voluntary manslaughter as defined in K.S.4. 21-3403, prior to
its repeal, or section 39 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto;

(14) involuntary manslaughter as defined in K.S.4. 21-3404, prior to
its repeal, or section 40 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto;

(15) sexual battery as defined in K.S.4. 21-3517, prior to its repeal,
or section 69 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, when the victim was less than 18 years of age at the
time the crime was committed;

(16) aggravated sexual battery as defined in K.S.4. 21-3518, prior to
its repeal, or section 69 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto;

(17) a violation of K.S.A. 8-1567, and amendments thereto,
including any diversion for such violation;

(18) a violation of K.S.A. 8-2,144, and amendments thereto,
including any diversion for such violation; or

(19) any conviction for any offense in effect at any time prior to the
effeetive-date-of-this-aet/uly I, 2011, that is comparable to any offense as
provided in this subsection.

(d) (1) When a petition for expungement is filed, the court shall set
a date for a hearing of such petition and shall cause notice of such hearing
to be given to the prosecutor and the arresting law enforcement agency.
The petition shall state the:

(A) Defendant's full name;

(B) full name of the defendant at the time of arrest, conviction or
diversion, if different than the defendant's current name;

(C) defendant's sex, race and date of birth;

(D) crime for which the defendant was arrested, convicted or
diverted;

(E) date of the defendant's arrest, conviction or diversion; and
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(F) identity of the convicting court, arresting law enforcement
authority or diverting authority.

(2) Except as otherwise provided further—thereshall-beno—doeket
fee—forfilingapetitton—pursuant—to—this—seettennby law, a petition for

expungement shall be accompanied by a docket fee in the amount of
8100. On and after Fuly—12609-throughJune—36,26404pril 15, 2010
through June 30, 2011, the supreme court may impose a charge, not to
exceed $H0815 per case, to fund the costs of non-judicial personnel. The
charge established in this section shall be the only fee collected or
moneys in the nature of a fee collected for the case. Such charge shall
only be established by an act of the legislature and no other authority is
established by law or otherwise to collect a fee.

(3) All petitions for expungement shall be docketed in the original
criminal action. Any person who may have relevant information about the
petitioner may testify at the hearing. The court may inquire into the
background of the petitioner and shall have access to any reports or
records relating to the petitioner that are on file with the secretary of
corrections or the Kansas parole board.

(¢) At the hearing on the petition, the court shall order the
petitioner's arrest record, conviction or diversion expunged if the court
finds that:

(1) The petitioner has not been convicted of a felony in the past two
years and no proceeding involving any such crime is presently pending or
being instituted against the petitioner;

(2) the circumstances and behavior of the petitioner warrant the
expungement;

(3) the expungement is consistent with the public welfare.

(f) When the court has ordered an arrest record, conviction or
diversion expunged, the order of expungement shall state the information
required to be contained in the petition. The clerk of the court shall send a
certified copy of the order of expungement to the Kansas bureau of
investigation which shall notify the federal bureau of investigation, the
secretary of corrections and any other criminal justice agency which may
have a record of the arrest, conviction or diversion. After the order of
expungement is entered, the petitioner shall be treated as not having been
arrested, convicted or diverted of the crime, except that:

(1) Upon conviction for any subsequent crime, the conviction that
was expunged may be considered as a prior conviction in determining the
sentence to be imposed;

(2) the petitioner shall disclose that the arrest, conviction or
diversion occurred if asked about previous arrests, convictions or
diversions:

(A) In any application for licensure as a private detective, private
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detective agency, certification as a firearms trainer pursuant to K.S.A.
26092010 Supp. 75-7b21, and amendments thereto, or employment as a
detective with a private detective agency, as defined by K.S.A. 75-7b01,
and amendments thereto; as security personnel with a private patrol
operator, as defined by K.S.A. 75-7b01, and amendments thereto; or with
an institution, as defined in K.S.A. 76-12a01, and amendments thereto, of
the department of social and rehabilitation services;

(B) in any application for admission, or for an order of
reinstatement, to the practice of law in this state;

(C) to aid in determining the petitioner's qualifications for
employment with the Kansas lottery or for work in sensitive areas within
the Kansas lottery as deemed appropriate by the executive director of the
Kansas lottery;

(D) to aid in determining the petitioner's qualifications for executive
director of the Kansas racing and gaming commission, for employment
with the commission or for work in sensitive areas in parimutuel racing
as deemed appropriate by the executive director of the commission, or to
aid in determining qualifications for licensure or renewal of licensure by
the commission;

(E) to aid in determining the petitioner's qualifications for the
following under the Kansas expanded lottery act: (i) Lottery gaming
facility manager or prospective manager, racetrack gaming facility
manager or prospective manager, licensee or certificate holder; or (ii) an
officer, director, employee, owner, agent or contractor thereof;

(F) upon application for a commercial driver's license under K.S.A.
8-2,125 through 8-2,142, and amendments thereto;

(G) to aid in determining the petitioner's qualifications to be an
employee of the state gaming agency;

(H) to aid in determining the petitioner's qualifications to be an
employee of a tribal gaming commission or to hold a license issued
pursuant to a tribal-state gaming compact;

(D in any application for registration as a broker-dealer, agent,
investment adviser or investment adviser representative all as defined in
K.S.A. 17-12a102, and amendments thereto;

(J) in any application for employment as a law enforcement officer
as defined in K.S.A. 22-2202 or 74-5602, and amendments thereto; or

(K) for applications received on and after July 1, 2006, to aid in
determining the petitioner's qualifications for a license to carry a
concealed weapon pursuant to the personal and family protection act,
K.S.A. 200692010 Supp. 75-7¢c01 et seq., and amendments thereto;

(3) the court, in the order of expungement, may specify other
circumstances under which the conviction is to be disclosed,;

(4) the conviction may be disclosed in a subsequent prosecution for
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an offense which requires as an element of such offense a prior
conviction of the type expunged; and

(5) upon commitment to the custody of the secretary of corrections,
any previously expunged record in the possession of the secretary of
corrections may be reinstated and the expungement disregarded, and the
record continued for the purpose of the new commitment.

(g) Whenever a person is convicted of a crime, pleads guilty and
pays a fine for a crime, is placed on parole, postrelease supervision or
probation, is assigned to a community correctional services program, is
granted a suspended sentence or is released on conditional release, the
person shall be informed of the ability to expunge the arrest records or
conviction. Whenever a person enters into a diversion agreement, the
person shall be informed of the ability to expunge the diversion.

(h) Subject to the disclosures required pursuant to subsection (f), in
any application for employment, license or other civil right or privilege,
or any appearance as a witness, a person whose arrest records, conviction
or diversion of a crime has been expunged under this statute may state
that such person has never been arrested, convicted or diverted of such
crime, but the expungement of a felony conviction does not relieve an
individual of complying with any state or federal law relating to the use
or possession of firearms by persons convicted of a felony.

(i) Whenever the record of any arrest, conviction or diversion has
been expunged under the provisions of this section or under the
provisions of any other existing or former statute, the custodian of the
records of arrest, conviction, diversion and incarceration relating to that
crime shall not disclose the existence of such records, except when
requested by:

(1) The person whose record was expunged;

(2) a private detective agency or a private patrol operator, and the
request is accompanied by a statement that the request is being made in
conjunction with an application for employment with such agency or
operator by the person whose record has been expunged;

(3) acourt, upon a showing of a subsequent conviction of the person
whose record has been expunged;

(4) the secretary of social and rehabilitation services, or a designee
of the secretary, for the purpose of obtaining information relating to
employment in an institution, as defined in K.S.A. 76-12a01, and
amendments thereto, of the department of social and rehabilitation
services of any person whose record has been expunged;

(5) aperson entitled to such information pursuant to the terms of the
expungement order;

(6) a prosecutor, and such request is accompanied by a statement
that the request is being made in conjunction with a prosecution of an
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offense that requires a prior conviction as one of the elements of such
offense;

(7) the supreme court, the clerk or disciplinary administrator thereof,
the state board for admission of attorneys or the state board for discipline
of attorneys, and the request is accompanied by a statement that the
request is being made in conjunction with an application for admission,
or for an order of reinstatement, to the practice of law in this state by the
person whose record has been expunged;

(8) the Kansas lottery, and the request is accompanied by a statement
that the request is being made to aid in determining qualifications for
employment with the Kansas lottery or for work in sensitive areas within
the Kansas lottery as deemed appropriate by the executive director of the
Kansas lottery;

(9) the governor or the Kansas racing and gaming commission, or a
designee of the commission, and the request is accompanied by a
statement that the request is being made to aid in determining
qualifications for executive director of the commission, for employment
with the commission, for work in sensitive areas in parimutuel racing as
deemed appropriate by the executive director of the commission or for
licensure, renewal of licensure or continued licensure by the commission;

(10) the Kansas racing and gaming commission, or a designee of the
commission, and the request is accompanied by a statement that the
request is being made to aid in determining qualifications of the
following under the Kansas expanded lottery act: (A) Lottery gaming
facility managers and prospective managers, racetrack gaming facility
managers and prospective managers, licensees and certificate holders;
and (B) their officers, directors, employees, owners, agents and
contractors;

(11) the Kansas sentencing commission;

(12) the state gaming agency, and the request is accompanied by a
statement that the request is being made to aid in determining
qualifications: (A) To be an employee of the state gaming agency; or (B)
to be an employee of a tribal gaming commission or to hold a license
issued pursuant to a tribal-gaming compact;

(13) the Kansas securities commissioner or a designee of the
commissioner, and the request is accompanied by a statement that the
request is being made in conjunction with an application for registration
as a broker-dealer, agent, investment adviser or investment adviser
representative by such agency and the application was submitted by the
person whose record has been expunged;

(14) the Kansas commission on peace officers' standards and
training and the request is accompanied by a statement that the request is
being made to aid in determining certification eligibility as a law
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enforcement officer pursuant to K.S.A. 74-5601 et seq., and amendments
thereto;

(15) a law enforcement agency and the request is accompanied by a
statement that the request is being made to aid in determining eligibility
for employment as a law enforcement officer as defined by K.S.A. 22-
2202, and amendments thereto; or

(16) the attorney general and the request is accompanied by a
statement that the request is being made to aid in determining
qualifications for a license to carry a concealed weapon pursuant to the
personal and family protection act.

Sec. 68. Section 257 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 257. (a) If a defendant
is charged with capital murder, the county or district attorney shall file
written notice if such attorney intends, upon conviction of the defendant,
to request a separate sentencing proceeding to determine whether the
defendant should be sentenced to death. Such notice shall be filed with
the court and served on the defendant or the defendant's attorney not later
than five seven days after the time of arraignment. If such notice is not
filed and served as required by this subsection, the county or district
attorney may not request such a sentencing proceeding and the defendant,
if convicted of capital murder, shall be sentenced to life without the
possibility of parole, and no sentence of death shall be imposed
hereunder.

(b) Except as provided in sections 258 and 262 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto, upon conviction
of a defendant of capital murder, the court, upon motion of the county or
district attorney, shall conduct a separate sentencing proceeding to
determine whether the defendant shall be sentenced to death. The
proceeding shall be conducted by the trial judge before the trial jury as
soon as practicable. If any person who served on the trial jury is unable to
serve on the jury for the sentencing proceeding, the court shall substitute
an alternate juror who has been impaneled for the trial jury. If there are
insufficient alternate jurors to replace trial jurors who are unable to serve
at the sentencing proceeding, the trial judge may summon a special jury
of 12 persons which shall determine the question of whether a sentence of
death shall be imposed. Jury selection procedures, qualifications of jurors
and grounds for exemption or challenge of prospective jurors in criminal
trials shall be applicable to the selection of such special jury. The jury at
the sentencing proceeding may be waived in the manner provided by
K.S.A. 22-3403, and amendments thereto, for waiver of a trial jury. If the
jury at the sentencing proceeding has been waived or the trial jury has
been waived, the sentencing proceeding shall be conducted by the court.

(¢) In the sentencing proceeding, evidence may be presented
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concerning any matter that the court deems relevant to the question of
sentence and shall include matters relating to any of the aggravating
circumstances enumerated in section 264 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, and any mitigating
circumstances. Any such evidence which the court deems to have
probative value may be received regardless of its admissibility under the
rules of evidence, provided that the defendant is accorded a fair
opportunity to rebut any hearsay statements. Only such evidence of
aggravating circumstances as the state has made known to the defendant
prior to the sentencing proceeding shall be admissible, and no evidence
secured in violation of the constitution of the United States or of the state
of Kansas shall be admissible. No testimony by the defendant at the
sentencing proceeding shall be admissible against the defendant at any
subsequent criminal proceeding. At the conclusion of the evidentiary
presentation, the court shall allow the parties a reasonable period of time
in which to present oral argument.

(d) At the conclusion of the evidentiary portion of the sentencing
proceeding, the court shall provide oral and written instructions to the
jury to guide its deliberations.

(e) If, by unanimous vote, the jury finds beyond a reasonable doubt
that one or more of the aggravating circumstances enumerated in section
264 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, exist and, further, that the existence of such aggravating
circumstances is not outweighed by any mitigating circumstances which
are found to exist, the defendant shall be sentenced to death; otherwise,
the defendant shall be sentenced to life without the possibility of parole.
The jury, if its verdict is a unanimous recommendation of a sentence of
death, shall designate in writing, signed by the foreman of the jury, the
statutory aggravating circumstances which it found beyond a reasonable
doubt. If, after a reasonable time for deliberation, the jury is unable to
reach a verdict, the judge shall dismiss the jury and impose a sentence of
life without the possibility of parole and shall commit the defendant to the
custody of the secretary of corrections. In nonjury cases, the court shall
follow the requirements of this subsection in determining the sentence to
be imposed.

(f) Notwithstanding the verdict of the jury, the trial court shall
review any jury verdict imposing a sentence of death hereunder to
ascertain whether the imposition of such sentence is supported by the
evidence. If the court determines that the imposition of such a sentence is
not supported by the evidence, the court shall modify the sentence and
sentence the defendant to life without the possibility of parole, and no
sentence of death shall be imposed hereunder. Whenever the court enters
a judgment modifying the sentencing verdict of the jury, the court shall



0O DNk~ LW~

AR A D WL WL WWLWLWLWLWWENDNDNDDNDDNDNDND = = e e =
WO — OO0 NPHAWNNRL,ODOUINDNDDEWND—L OOV WUM P WND—O\O

HB 2339 99

set forth its reasons for so doing in a written memorandum which shall
become part of the record.

(g) A defendant who is sentenced to imprisonment for life without
the possibility of parole shall spend the remainder of the defendant's
natural life incarcerated and in the custody of the secretary of corrections.
A defendant who is sentenced to imprisonment for life without the
possibility of parole shall not be eligible for parole, probation, assignment
to a community correctional services program, conditional release,
postrelease supervision, or suspension, modification or reduction of
sentence. Upon sentencing a defendant to imprisonment for life without
the possibility of parole, the court shall commit the defendant to the
custody of the secretary of corrections and the court shall state in the
sentencing order of the judgment form or journal entry, whichever is
delivered with the defendant to the correctional institution, that the
defendant has been sentenced to imprisonment for life without the
possibility of parole.

Sec. 69. Section 259 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 259. (a) A judgment of
conviction resulting in a sentence of death shall be subject to automatic
review by an and appeal to the supreme court of Kansas in the manner
provided by the applicable statutes and rules of the supreme court
governing appellate procedure. The review and appeal shall be expedited
in every manner consistent with the proper presentation thereof and given
priority pursuant to the statutes and rules of the supreme court governing
appellate procedure.

(b) The supreme court of Kansas shall consider the question of
sentence as well as any errors asserted in the review and appeal and shall
be authorized to notice unassigned errors appearing of record if the ends
of justice would be served thereby.

(c) With regard to the sentence, the court shall determine:

(1) Whether the sentence of death was imposed under the influence
of passion, prejudice or any other arbitrary factor; and

(2) whether the evidence supports the findings that an aggravating
circumstance or circumstances existed and that any mitigating
circumstances were insufficient to outweigh the aggravating
circumstances.

(d) The court shall be authorized to enter such orders as are
necessary to effect a proper and complete disposition of the review and
appeal.

Sec. 70. Section 260 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 260. (a) Except as
provided in seetien sections 258 and 262 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, if a defendant is
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convicted of the crime of capital murder and a sentence of death is not
imposed pursuant to subsection (e) of section 257 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto, or requested
pursuant to subsection (a) or (b) of section 257 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, the defendant shall be
sentenced to life without the possibility of parole.

(b) If a defendant is convicted of murder in the first degree based
upon the finding of premeditated murder, the court shall determine
whether the defendant shall be required to serve a mandatory term of
imprisonment of 40 years or for crimes committed on and after July 1,
1999, a mandatory term of imprisonment of 50 years or sentenced as
otherwise provided by law.

(¢) In order to make such determination, the court may be presented
evidence concerning any matter that the court deems relevant to the
question of sentence and shall include matters relating to any of the
aggravating circumstances enumerated in section 264 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto, and any
mitigating circumstances. Any such evidence which the court deems to
have probative value may be received regardless of its admissibility under
the rules of evidence, provided that the defendant is accorded a fair
opportunity to rebut any hearsay statements. Only such evidence of
aggravating circumstances as the state has made known to the defendant
prior to the sentencing shall be admissible and no evidence secured in
violation of the constitution of the United States or of the state of Kansas
shall be admissible. No testimony by the defendant at the time of
sentencing shall be admissible against the defendant at any subsequent
criminal proceeding. At the conclusion of the evidentiary presentation,
the court shall allow the parties a reasonable period of time in which to
present oral argument.

(d) If the court finds that one or more of the aggravating
circumstances enumerated in section 264 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, exist and, further, that
the existence of such aggravating circumstances is not outweighed by any
mitigating circumstances which are found to exist, the defendant shall be
sentenced pursuant to section 263 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto; otherwise, the defendant shall
be sentenced as provided by law. The court shall designate, in writing, the
statutory aggravating circumstances which it found. The court may make
the findings required by this subsection for the purpose of determining
whether to sentence a defendant pursuant to section 263 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto,
notwithstanding contrary findings made by the jury or court pursuant to
subsection (e) of section 257 of chapter 136 of the 2010 Session Laws of
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Kansas, and amendments thereto, for the purpose of determining whether
to sentence such defendant to death.

Sec. 71. Section 262 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 262. (a) If, under
section 257 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, the county or district attorney has filed a notice of
intent to request a separate sentencing proceeding to determine whether
the defendant should be sentenced to death and the defendant is convicted
of the crime of capital murder, the defendant's counsel or the warden of
the correctional institution or sheriff having custody of the defendant may
request a determination by the court of whether the defendant is mentally
retarded. If the court determines that there is not sufficient reason to
believe that the defendant is mentally retarded, the court shall so find and
the defendant shall be sentenced in accordance with sections 257, 259,
264, 265, 268 and 269 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto. If the court determines that there is
sufficient reason to believe that the defendant is mentally retarded, the
court shall conduct a hearing to determine whether the defendant is
mentally retarded.

(b) If a defendant is convicted of the crime of capital murder and a
sentence of death is not imposed, or if a defendant is convicted of the
crime of murder in the first degree based upon the finding of
premeditated murder, the defendant's counsel or the warden of the
correctional institution or sheriff having custody of the defendant may
request a determination by the court of whether the defendant is mentally
retarded. If the court determines that there is not sufficient reason to
believe that the defendant is mentally retarded, the court shall so find and
the defendant shall be sentenced in accordance with sections 260, 263,
264 and 265 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto. If the court determines that there is sufficient reason
to believe that the defendant is mentally retarded, the court shall conduct
a hearing to determine whether the defendant is mentally retarded.

(c) At the hearing, the court shall determine whether the defendant is
mentally retarded. The court shall order a psychiatric or psychological
examination of the defendant. For that purpose, the court shall appoint
two licensed physicians or licensed psychologists, or one of each,
qualified by training and practice to make such examination, to examine
the defendant and report their findings in writing to the judge within +6/4
days after the order of examination is issued. The defendant shall have
the right to present evidence and cross-examine any witnesses at the
hearing. No statement made by the defendant in the course of any
examination provided for by this section, whether or not the defendant
consents to the examination, shall be admitted in evidence against the
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defendant in any criminal proceeding.

(d) If, at the conclusion of a hearing pursuant to subsection (a), the
court determines that the defendant is not mentally retarded, the
defendant shall be sentenced in accordance with sections 257, 259, 264,
265, 268 and 269 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto.

(e) If, at the conclusion of a hearing pursuant to subsection (b), the
court determines that the defendant is not mentally retarded, the
defendant shall be sentenced in accordance with sections 260, 263, 264
and 265 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto.

(f) 1If, at the conclusion of a hearing pursuant to this section, the
court determines that the defendant is mentally retarded, the court shall
sentence the defendant as otherwise provided by law, and no sentence of
death, life without the possibility of parole, or mandatory term of
imprisonment shall be imposed hereunder.

(g) Unless otherwise ordered by the court for good cause shown, the
provisions of subsection (b) shall not apply if it has been determined,
pursuant to a hearing granted under the provisions of subsection (a), that
the defendant is not mentally retarded.

(h) As used in this section, "mentally retarded" means having
significantly subaverage general intellectual functioning, as defined by
K.S.A. 76-12b01, and amendments thereto, to an extent which
substantially impairs one's capacity to appreciate the criminality of one's
conduct or to conform one's conduct to the requirements of law.

Sec. 72. Section 266 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 266. (a) An aggravated
habitual sex offender shall be sentenced to imprisonment for life without
the possibility of parole. Such offender shall spend the remainder of the
offender's natural life incarcerated and in the custody of the secretary of
corrections. An offender who is sentenced to imprisonment for life
without the possibility of parole shall not be eligible for parole, probation,
assignment to a community correctional services program, conditional
release, postrelease supervision, or suspension, modification or reduction
of sentence.

(b) Upon sentencing a defendant to imprisonment for life without the
possibility of parole, the court shall commit the defendant to the custody
of the secretary of corrections and the court shall state in the sentencing
order of the judgment form or journal entry, whichever is delivered with
the defendant to the correctional institution, that the defendant has been
sentenced to imprisonment for life without the possibility of parole.

(¢) Asused in this section:

(1) "Aggravated habitual sex offender" means a person who, on and
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after July 1, 2006: (A) Has been convicted in this state of a sexually
violent crime, as described in subsection (c)(3)(A) through (c)(3)(H) or
(©)(3)&3(J); and (B) prior to the conviction of the felony under
subparagraph (A), has been convicted en—atteasttwoprior—eenvietion
events—ofany—sexually—ielent—erime of two or more sexually violent

crimes;,

(3)"Sexually violent crime" means:

(A) Rape, as defined in K.S.4. 21-3502, prior to its repeal, or section
67 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto;

(B) indecent liberties with a child or aggravated indecent liberties
with a child, as defined in K.S.4. 21-3503 or 21-3504, prior to their
repeal, or section 70 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto;

(C) criminal sodomy, as defined in subsection (a)(2) or (a)(3) of
K.S.A. 21-3505, prior to its repeal, or subsection (a)(3) andor (a)(4) of
section 68 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto;

(D) aggravated criminal sodomy, as defined in K.S.4. 21-3506, prior
to its repeal, or section 68 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto;

(E) indecent solicitation of a child or aggravated indecent solicitation
of a child, as defined in K.S.4. 21-3510 or 21-3511, prior to their repeal,
or section 72 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto;

(F) sexual exploitation of a child, as defined in K.S.4. 21-3516, prior
to its repeal, or section 74 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto;

(G) aggravated sexual battery, as defined in K.S.4. 21-3518, prior to
its repeal, or section 69 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto;

(H) aggravated incest, as defined in K.S.A. 21-3603, prior to its
repeal, or section 81 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto;

(I) any federal or other state conviction for a felony offense that
under the laws of this state would be a sexually violent crime as defined
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in this section;

(J) an attempt, conspiracy or criminal solicitation, as defined in
K.S.A. 21-3301, 21-3302 or 21-3303, prior to their repeal, or section 33,
34 or 35 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, of a sexually violent crime as defined in this section;
or

(K) any act which at the time of sentencing for the offense has been
determined beyond a reasonable doubt to have been sexually motivated.
As used in this subparagraph, "sexually motivated" means that one of the
purposes for which the defendant committed the crime was for the
purpose of the defendant's sexual gratification.

Sec. 73. Section 267 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 267. (a) (1) Except as
provided in subsection (b) or (d), a defendant who is 18 years of age or
older and is convicted of the following crimes committed on or after July
1, 2006, shall be sentenced to a term of imprisonment for life with a
mandatory minimum term of imprisonment of not less than 25 years
unless the court determines that the defendant should be sentenced as
determined in subsection (a)(2):

(A) Aggravated human trafficking, as defined in section 61 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, if the victim is less than 14 years of age;

(B) rape, as defined in subsection (a)(3) of section 67 of chapter 136
of the 2010 Session Laws of Kansas, and amendments thereto;

(C) aggravated indecent liberties with a child, as defined in
subsection (b)(3) of section 70 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto;

(D) aggravated criminal sodomy, as defined in subsection (b)(1) or
(b)(2) of section 68 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto;

(E) promoting prostitution, as defined in section 230 of chapter 136
of the 2010 Session Laws of Kansas, and amendments thereto, if the
prostitute is less than 14 years of age;

(F) sexual exploitation of a child, as defined in subsection (a)(1) or
(a)(4) of section 74 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, if the child is less than 14 years of age; and

(G) an attempt, conspiracy or criminal solicitation, as defined in
section 33, 34 or 35 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, of an offense defined in subsections (a)(1)(A)
through (a)(1)(F).

(2) The provision of subsection (a)(1) requiring a mandatory
minimum term of imprisonment of not less than 25 years shall not apply
if the court finds:
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(A) The defendant is an aggravated habitual sex offender and
sentenced pursuant to section 266 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto; or

(B) the defendant, because of the defendant's criminal history
classification, is subject to presumptive imprisonment pursuant to the
sentencing guidelines grid for nondrug crimes and the sentencing range
exceeds 300 months. In such case, the defendant is required to serve a
mandatory minimum term equal to the sentence established pursuant to
the sentencing range.

(b) (1) On and after July 1, 2006, if a defendant who is 18 years of
age or older is convicted of a crime listed in subsection (a)(1) and such
defendant has previously been convicted of a crime listed in subsection
(a)(1), a crime in effect at any time prior to May24;206%July 1, 2011,
which is substantially the same as a crime listed in subsection (a)(1) or a
crime under a law of another jurisdiction which is substantially the same
as a crime listed in subsection (a)(1), the court shall sentence the
defendant to a term of imprisonment for life with a mandatory minimum
term of imprisonment of not less than 40 years. The provisions of this
paragraph shall not apply to a crime committed under section 71 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, or a crime under a law of another jurisdiction which is
substantially the same as section 71 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto.

(2) The provision of subsection (b)(l) requiring a mandatory
minimum term of imprisonment of not less than 40 years shall not apply
if the court finds:

(A) The defendant is an aggravated habitual sex offender and
sentenced pursuant to section 266, and amendments thereto; or

(B) the defendant, because of the defendant's criminal history
classification, is subject to presumptive imprisonment pursuant to the
sentencing guidelines grid for nondrug crimes and the sentencing range
exceeds 480 months. In such case, the defendant is required to serve a
mandatory minimum term equal to the sentence established pursuant to
the sentencing range.

(c) When a person is sentenced pursuant to subsection (a) or (b),
such person shall be sentenced to a mandatory minimum term of
imprisonment of not less than 25 years, 40 years or be sentenced as
determined in subsection (a)(2) or subsection (b)(2), whichever is
applicable, and shall not be eligible for probation or suspension,
modification or reduction of sentence. In addition, a person sentenced
pursuant to this section shall not be eligible for parole prior to serving
such mandatory term of imprisonment, and such imprisonment shall not
be reduced by the application of good time credits.
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(d) (1) On or after July 1, 2006, for a first time conviction of an
offense listed in subsection (a)(1), the sentencing judge shall impose the
mandatory minimum term of imprisonment provided by subsection (a),
unless the judge finds substantial and compelling reasons, following a
review of mitigating circumstances, to impose a departure. If the
sentencing judge departs from such mandatory minimum term of
imprisonment, the judge shall state on the record at the time of sentencing
the substantial and compelling reasons for the departure. The departure
sentence shall be the sentence pursuant to the revised Kansas sentencing
guidelines act, sections 282 through 305 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, and, subject to the
provisions of section 299 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, no sentence of a mandatory minimum
term of imprisonment shall be imposed hereunder.

(2) As used in this subsection, "mitigating circumstances" shall
include, but are not limited to, the following:

(A) The defendant has no significant history of prior criminal
activity;

(B) the crime was committed while the defendant was under the
influence of extreme mental or emotional disturbances;

(C) the victim was an accomplice in the crime committed by another
person, and the defendant's participation was relatively minor;

(D) the defendant acted under extreme distress or under the
substantial domination of another person;

(E) the capacity of the defendant to appreciate the criminality of the
defendant's conduct or to conform the defendant's conduct to the
requirements of law was substantially impaired; and

(F) the age of the defendant at the time of the crime.

(e) The provisions of K.S.A. 21-3301, 21-3302 or 21-3303, prior to
their repeal, or section 33, 34 or 35 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, shall not apply to any
defendant sentenced pursuant to this section.

Sec. 74. Section 268 of Chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 268. (a) In the event
the term of imprisonment for life without the possibility of parole or any
provision of section 266 or 267 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto, authorizing such term is held to be
unconstitutional by the supreme court of Kansas or the United States
supreme court, the court having jurisdiction over a person previously
sentenced shall cause such person to be brought before the court and shall
modify the sentence to require no term of imprisonment for life without
the possibility of parole and shall sentence the defendant to the maximum
term of imprisonment otherwise provided by law.
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(b) In the event a sentence of death or any provision of this-
aetchapter 252 of the 1994 Session Laws of Kansas authorizing such
sentence is held to be unconstitutional by the supreme court of Kansas or
the United States supreme court, the court having jurisdiction over a
person previously sentenced shall cause such person to be brought before
the court and shall modify the sentence and resentence the defendant as
otherwise provided by law.

(c) In the event the mandatory term of imprisonment or any
provision of chapter 341 of the 1994 Session Laws of Kansas authorizing
such mandatory term is held to be unconstitutional by the supreme court
of Kansas or the United States supreme court, the court having
jurisdiction over a person previously sentenced shall cause such person to
be brought before the court and shall modify the sentence to require no
mandatory term of imprisonment and shall sentence the defendant as
otherwise provided by law.

Sec. 75. Section 269 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 269. (a) The
provisions of K.S.A. 21-4622 through 21-4630, as they existed
immediately prior to July 1, 1994, shall be applicable only to persons
convicted of crimes committed on or after July 1, 1990, and before July
1, 1994.

(b) The provisions of K.S.A. 21-4622 through 21-4627 and 21-4629
and 21-4630, as amended on July 1, 1994 and prior to their repeal, and
sections 257, 258, 259, 262, 264, 265 and subsection (b) of section 268 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, shall be applicable only to persons convicted of crimes
committed on or after July 1, 1994,

(¢) K.S.A. 21-4633 through 21-4640, prior to their repeal, and
sections 260, 261, 262, 263, 264, 265 and subsection (c) of section 268 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, shall be applicable only to persons convicted of crimes
committed on or after July 1, 1994.

Sec. 76. Section 271 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 271. (a) Whenever any
person has been found guilty of a crime and the court finds that an
adequate presentence investigation cannot be conducted by resources
available within the judicial district, including mental health centers and
mental health clinics, the court may require that a presentence
investigation be conducted by the Topeka correctional facility or by the
state security hospital. If the offender is sent to the Topeka correctional
facility or the state security hospital for a presentence investigation under
this section, the correctional facility or hospital may keep the offender
confined for a maximum of 60 days, except that an inmate may be held
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for a longer period of time on order of the secretary, or until the court
calls for the return of the offender. While held at the Topeka correctional
facility or the state security hospital the defendant may be treated the
same as any person committed to the secretary of corrections or secretary
of social and rehabilitation services for purposes of maintaining security
and control, discipline, and emergency medical or psychiatric treatment,
and general population management except that no such person shall be
transferred out of the state or to a federal institution or to any other
location unless the transfer is between the correctional facility and the
state security hospital. The correctional facility or the state security
hospital shall compile a complete mental and physical evaluation of such
offender and shall make its findings and recommendations known to the
court in the presentence report.

(b) Except as provided in subsection (c), whenever any person has
been found guilty of a crime, the court may adjudge any of the following:

(1) Commit the defendant to the custody of the secretary of
corrections or, if confinement is for a term less than one year, to jail for
the term provided by law;

(2) impose the fine applicable to the offense;

(3) release the defendant on probation subject to such conditions as
the court may deem appropriate, including orders requiring full or partial
restitution. In felony cases, the court may include confinement in a
county jail not to exceed 60 days, which need not be served
consecutively, as a condition of an original probation sentence and up to
60 days in a county jail upon each revocation of the probation sentence;

(4) suspend the imposition of the sentence subject to such conditions
as the court may deem appropriate, including orders requiring full or
partial restitution. In felony cases, the court may include confinement in a
county jail not to exceed 60 days, which need not be served
consecutively, as a condition of suspension of sentence;

(5) assign the defendant to a community correctional services
program subject to the provisions of K.S.A. 75-5291, and amendments
thereto, and such conditions as the court may deem appropriate, including
orders requiring full or partial restitution;

(6) assign the defendant to a conservation camp for a period not to
exceed six months;

(7) assign the defendant to a house arrest program pursuant to
section 252 249 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto;

(8) order the defendant to attend and satisfactorily complete an
alcohol or drug education or training program as provided by subsection
(c) of section 242 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto;
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(9) order the defendant to pay the administrative fee authorized by
K.S.A. 22-4529, and amendments thereto, unless waived by the court; or

(10) impose any appropriate combination of subsections (b)(1)
through (b)(9).

In addition to or in lieu of any of the above, the court shall order the
defendant to submit to and complete an alcohol and drug evaluation, and
pay a fee therefor, when required by subsection (d) of section 242 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto.

In addition to any of the above, the court shall order the defendant to
reimburse the state general fund for all or a part of the expenditures by
the state board of indigents' defense services to provide counsel and other
defense services to the defendant. In determining the amount and method
of payment of such sum, the court shall take account of the financial
resources of the defendant and the nature of the burden that payment of
such sum will impose. A defendant who has been required to pay such
sum and who is not willfully in default in the payment thereof may at any
time petition the court which sentenced the defendant to waive payment
of such sum or any unpaid portion thereof. If it appears to the satisfaction
of the court that payment of the amount due will impose manifest
hardship on the defendant or the defendant's immediate family, the court
may waive payment of all or part of the amount due or modify the
method of payment. The amount of attorney fees to be included in the
court order for reimbursement shall be the amount claimed by appointed
counsel on the payment voucher for indigents' defense services or the
amount prescribed by the board of indigents' defense services
reimbursement tables as provided in K.S.A. 22-4522, and amendments
thereto, whichever is less.

In imposing a fine the court may authorize the payment thereof in
installments. In releasing a defendant on probation, the court shall direct
that the defendant be under the supervision of a court services officer. If
the court commits the defendant to the custody of the secretary of
corrections or to jail, the court may specify in its order the amount of
restitution to be paid and the person to whom it shall be paid if restitution
is later ordered as a condition of parole or conditional release.

The court in committing a defendant to the custody of the secretary of
corrections shall fix a maximum term of confinement within the limits
provided by law. In those cases where the law does not fix a maximum
term of confinement for the crime for which the defendant was convicted,
the court shall fix the maximum term of such confinement. In all cases
where the defendant is committed to the custody of the secretary of
corrections, the court shall fix the minimum term within the limits
provided by law.
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(¢) Whenever any juvenile felon, as defined in K.S.A. 38-16,112,
prior to its repeal, has been found guilty of a class A or B felony, the court
shall commit the defendant to the custody of the secretary of corrections
and may impose the fine applicable to the offense.

(d) (1) Exceptwhen an appeal is taken and determined adversely to
the defendant as provided in subsection (d)(2), at any time within 120
days after a sentence is imposed, after probation or assignment to a
community correctional services program has been revoked, the court
may modify such sentence, revocation of probation or assignment to a
community correctional services program by directing that a less severe
penalty be imposed in lieu of that originally adjudged within statutory
limits and shall modify such sentence if recommended by the Topeka
correctional facility unless the court finds and sets forth with particularity
the reasons for finding that the safety of members of the public will be
jeopardized or that the welfare of the inmate will not be served by such
modification.

(2) If an appeal is taken and determined adversely to the defendant,
such sentence may be modified within 120 days after the receipt by the
clerk of the district court of the mandate from the supreme court or court
of appeals.

(e) The court shall modify the sentence at any time before the
expiration thereof when such modification is recommended by the
secretary of corrections unless the court finds and sets forth with
particularity the reasons for finding that the safety of members of the
public will be jeopardized or that the welfare of the inmate will not be
served by such modification. The court shall have the power to impose a
less severe penalty upon the inmate, including the power to reduce the
minimum below the statutory limit on the minimum term prescribed for
the crime of which the inmate has been convicted. The recommendation
of the secretary of corrections, the hearing on the recommendation and
the order of modification shall be made in open court. Notice of the
recommendation of modification of sentence and the time and place of
the hearing thereon shall be given by the inmate, or by the inmate's legal
counsel, at least 21 days prior to the hearing to the county or district
attorney of the county where the inmate was convicted. After receipt of
such notice and at least 14 days prior to the hearing, the county or district
attorney shall give notice of the recommendation of modification of
sentence and the time and place of the hearing thereon to any victim of
the inmate's crime who is alive and whose address is known to the county
or district attorney or, if the victim is deceased, to the victim's next of kin
if the next of kin's address is known to the county or district attorney.
Proof of service of each notice required to be given by this subsection
shall be filed with the court.
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(f) After such defendant has been assigned to a conservation camp
but prior to the end of 180 days, the chief administrator of such camp
shall file a performance report and recommendations with the court. The
court shall enter an order based on such report and recommendations
modifying the sentence, if appropriate, by sentencing the defendant to any
of the authorized dispositions provided in subsection (b), except to
reassign such person to a conservation camp as provided in subsection (b)
(6).

(g) This section shall not deprive the court of any authority conferred
by any other Kansas statute to decree a forfeiture of property, suspend or
cancel a license, remove a person from office, or impose any other civil
penalty as a result of conviction of crime.

(h) An application for or acceptance of probation, suspended
sentence or assignment to a community correctional services program
shall not constitute an acquiescence in the judgment for purpose of
appeal, and any convicted person may appeal from such conviction, as
provided by law, without regard to whether such person has applied for
probation, suspended sentence or assignment to a community correctional
services program.

(1) When it is provided by law that a person shall be sentenced
pursuant to K.S.A. 21-4628, prior to its repeal, the provisions of this
section shall not apply.

(j) The provisions of this section shall apply to crimes committed
before July 1, 1993.

Sec. 77. Section 285 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 285. (a) The
provisions of this section shall be applicable to the sentencing guidelines
grid for nondrug crimes. The following sentencing guidelines grid shall
be applicable to nondrug felony crimes:
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SENTENCING RANGE - NONDRUG

Category A B C D E F G H I
3+ 2 1 Person & 1 3+ 2 1 2+
Severity Person Person 1 Nonperson Person Nonperson Nonperson Nonperson 3
Level Felonies Felonies Felomies Felomy Felonies Felonies Felomy
1
633 618 283 267 246 06 203 186 163
I 620 386 m 233 214 195 176 153
392 334 238 240 pall 203 184 166 147
493 460 216 200 184 168 154 138 123
11 467 438 205 190 160 146 131 117
42 416 194 181 163 152 138 123 109
08 107 ] 92 83 77 71 61
jiis 233 216 102 o4 33 10 72 66 i)
21 206 96 39 i 74
172 162 _ 73 69 ) R 32 _
v &2 154 71 66 60 36 30
154 144 68 62 37 52
136 128 60 33 i1 47 43
v 130 120 37 52 49 41
122 114 33 30 4% 41
46 41 38 36 32 P} 3
Vi 43 39 36 34 30 2 b,
40 37 34 32 28 23
3 3 pi3 p " 1y,
VII 32 29 27 24 21 18 16
30 27 23 22 19 17
23 20 19 13 13 1
VIII 2 19 18 16 14 12 10
19 18 17 13 13 11
17 13 13 13 1 10 9
IX 16 14 12 12 10 El 3
15 13 11 11 9 3
13 12 1 10 9 8 7 7 7
X 11 10 9 8 7 6 6 6
11 10 9 8 7 6 3 3 3
LEGEND
Presumptive Probation
BR,
Prsumptive Imprisonment
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(b) Sentences expressed in the sentencing guidelines grid for
nondrug crimes represent months of imprisonment.

(¢) The sentencing guidelines grid is a two-dimensional crime
severity and criminal history classification tool. The grid's vertical axis is
the crime severity scale which classifies current crimes of conviction. The
grid's horizontal axis is the criminal history scale which classifies
criminal histories.

(d) The sentencing guidelines grid for nondrug crimes as provided in
this section defines presumptive punishments for felony convictions,
subject to the sentencing court's discretion to enter a departure sentence.
The appropriate punishment for a felony conviction should depend on the
severity of the crime of conviction when compared to all other crimes and
the offender's criminal history.

(e) (1) The sentencing court has discretion to sentence at any place
within the sentencing range. In the usual case it is recommended that the
sentencing judge select the center of the range and reserve the upper and
lower limits for aggravating and mitigating factors insufficient to warrant
a departure.

(2) In presumptive imprisonment cases, the sentencing court shall
pronounce the complete sentence which shall include the:

(A) Prison sentence;

(B) maximum potential reduction to such sentence as a result of
good time; and

(C) period of postrelease supervision at the sentencing hearing.
Failure to pronounce the period of postrelease supervision shall not
negate the existence of such period of postrelease supervision.

(3) In presumptive nonprison cases, the sentencing court shall
pronounce the:

(A) Prison sentence; and

(B) duration of the nonprison sanction at the sentencing hearing.

(f) Each grid block states the presumptive sentencing range for an
offender whose crime of conviction and criminal history place such
offender in that grid block. If an offense is classified in a grid block
below the dispositional line, the presumptive disposition shall be
nonimprisonment. If an offense is classified in a grid block above the
dispositional line, the presumptive disposition shall be imprisonment. If
an offense is classified in grid blocks 5-H, 5-1 or 6-G, the court may
impose an optional nonprison sentence as provided in subsection (q).

(g) The sentence for a violation of seetten—48,—and—amendments-
thereto; K.S.A. 21-3415, prior to its repeal, aggravated battery against a
law enforcement officer committed prior to July 1, 2006, or a violation of
subsection (d) of section 47 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, aggravated assault against a law
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enforcement officer, which places the defendant's sentence in grid block
6-H or 6-I shall be presumed imprisonment. The court may impose an
optional nonprison sentence as provided in subsection (q).

(h) When a firearm is used to commit any person felony, the
offender's sentence shall be presumed imprisonment. The court may
impose an optional nonprison sentence as provided in subsection (q).

(i) () The sentence for the violation of the felony provision of
K.S.A. 8-1567, subsection (b)(3) of section 49 of chapter 136 of the 2010
Session Laws of Kansas, subsections (b)(3) and (b)(4) of section 109 of
chapter 136 of the 2010 Session Laws of Kansas, section 223 of chapter
136 of the 2010 Session Laws of Kansas and section 227 of chapter 136
of the 2010 Session Laws of Kansas, and amendments thereto, shall be as
provided by the specific mandatory sentencing requirements of that
section and shall not be subject to the provisions of this section or section
288 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto.

(2) If because of the offender's criminal history classification the
offender is subject to presumptive imprisonment or if the judge departs
from a presumptive probation sentence and the offender is subject to
imprisonment, the provisions of this section and section 288 of chapter
136 of the 2010 Session Laws of Kansas, and amendments thereto, shall
apply and the offender shall not be subject to the mandatory sentence as
provided in section 109 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto.

(3) Notwithstanding the provisions of any other section, the term of
imprisonment imposed for the violation of the felony provision of K.S.A.
8-1567, subsection (b)(3) of section 49 of chapter 136 of the 2010
Session Laws of Kansas, subsections (b)(3) and (b)(4) of section 109 of
chapter 136 of the 2010 Session Laws of Kansas, section 223 and section
227 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, shall not be served in a state facility in the custody of the
secretary of corrections, except that the term of imprisonment for felony
violations of K.S.A. 8-1567, and amendments thereto, may be served in a
state correctional facility designated by the secretary of corrections if the
secretary determines that substance abuse treatment resources and facility
capacity is available. The secretary's determination regarding the
availability of treatment resources and facility capacity shall not be
subject to review.

(G) (1) The sentence for any persistent sex offender whose current
convicted crime carries a presumptive term of imprisonment shall be
double the maximum duration of the presumptive imprisonment term.
The sentence for any persistent sex offender whose current conviction
carries a presumptive nonprison term shall be presumed imprisonment
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and shall be double the maximum duration of the presumptive
imprisonment term.

(2) Except as otherwise provided in this subsection, as used in this
subsection, "persistent sex offender" means a person who:

(A) (1) Has been convicted in this state of a sexually violent crime,
as defined in K.S.A. 22-3717, and amendments thereto; and

(i1) at the time of the conviction under paragraph subsection (j)(2)(A)
(i) has at least one conviction for a sexually violent crime, as defined in
K.S.A. 22-3717, and amendments thereto, in this state or comparable
felony under the laws of another state, the federal government or a
foreign government; or

(B) (i) has been convicted of rape, as defined in K.S.A. 21-3502,
prior to its repeal, or section 67 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto; and

(i1) at the time of the conviction under paragraph subsection (j)(2)(B)
(i) has at least one conviction for rape in this state or comparable felony
under the laws of another state, the federal government or a foreign
government.

(3) Except as provided in paragraph subsection (j)(2)(B), the
provisions of this subsection shall not apply to any person whose current
convicted crime is a severity level 1 or 2 felony.

(k) (1) Ifitis shown at sentencing that the offender committed any
felony violation for the benefit of, at the direction of, or in association
with any criminal street gang, with the specific intent to promote, further
or assist in any criminal conduct by gang members, the offender's
sentence shall be presumed imprisonment. The court may impose an
optional nonprison sentence as provided in subsection (q).

(2) As used in this subsection, "criminal street gang" means any
organization, association or group of three or more persons, whether
formal or informal, having as one of its primary activities:

(A) The commission of one or more person felonies; or

(B) the commission of felony violations of K.S.A. 2609 2010
Supp. 21-36a01 through 21-36a17, and amendments thereto; and

(C) its members have a common name or common identifying sign
or symbol; and

(D) its members, individually or collectively, engage in or have
engaged in the commission, attempted commission, conspiracy to commit
or solicitation of two or more person felonies or felony violations of
K.S.A. 2809 2010 Supp. 21-36a01 through 21-36al7, and amendments
thereto, or any substantially similar offense from another jurisdiction.

(1) Except as provided in subsection (0), the sentence for a violation
of subsection (a)(1) of section 93 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, or any attempt or conspiracy,
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as defined in sections 33 and 34 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto, to commit such offense, when such
person being sentenced has a prior conviction for a violation of
subsection (a) or (b) of K.S.A. 21-3715, prior to its repeal, 21-3716, prior
to its repeal, subsection (a)(1) or (a)(2) of section 93 of chapter 136 of the
2010 Session Laws of Kansas, or subsection (b) of section 93 of chapter
136 of the 2010 Session Laws of Kansas, and amendments thereto, or any
attempt or conspiracy to commit such offense, shall be presumed—
presumptive imprisonment.

(m) The sentence for a violation of K.S.A 22-4903 or subsection (a)
(2) of section 138 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, shall be presumptive imprisonment. If an
offense under such sections is classified in grid blocks 5-E, 5-F, 5-G, 5-H
or 5-1, the court may impose an optional nonprison sentence as provided
in subsection (q).

(n) The sentence for a violation of criminal deprivation of property,
as defined in section 89 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, when such property is a motor vehicle,
and when such person being sentenced has any combination of two or
more prior convictions of subsection (b) of K.S.A. 21-3705, prior to its
repeal, or of criminal deprivation of property, as defined in section 89 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, when such property is a motor vehicle, shall be presumptive
imprisonment. Such sentence shall not be considered a departure and
shall not be subject to appeal.

(o) The sentence for a felony violation of theft of property as defined
in section 87 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, or burglary as defined in subsection (a) of section 93
of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, when such person being sentenced has no prior convictions for a
violation of K.S.A. 21-3701 or 21-3715, prior to their repeal, or theft of
property as defined in section 87 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto, or burglary as defined in subsection
(a) of section 93 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto; or the sentence for a felony violation of theft of
property as defined in section 87 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto, when such person being sentenced
has one or two prior felony convictions for a violation of K.S.A. 21-3701,
21-3715 or 21-3716, prior to their repeal, or theft of property as defined
in section 87 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, or burglary or aggravated burglary as defined in
section 93 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto; or the sentence for a felony violation of burglary as
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defined in subsection (a) of section 93 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, when such person being
sentenced has one prior felony conviction for a violation of K.S.A. 21-
3701, 21-3715 or 21-3716, prior to their repeal, or theft of property as
defined in section 87 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, or burglary or aggravated burglary as defined
in section 93 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, shall be the sentence as provided by this section,
except that the court may order an optional nonprison sentence for a
defendant to participate in a drug treatment program, including, but not
limited to, an approved after-care plan, if the court makes the following
findings on the record:

(1) Substance abuse was an underlying factor in the commission of
the crime;

(2) substance abuse treatment in the community is likely to be more
effective than a prison term in reducing the risk of offender recidivism;
and

(3) participation in an intensive substance abuse treatment program
will serve community safety interests.

A defendant sentenced to an optional nonprison sentence under
this subsection shall be supervised by community correctional services.
The provisions of subsection (f)(1) of section 305 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto, shall apply to a
defendant sentenced under this subsection. The sentence under this
subsection shall not be considered a departure and shall not be subject to
appeal.

(p) The sentence for a felony violation of theft of property as defined
in section 87 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, when such person being sentenced has any
combination of three or more prior felony convictions for violations of
K.S.A. 21-3701, 21-3715 or 21-3716, prior to their repeal, or theft of
property as defined in section 87 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto, or burglary or aggravated burglary
as defined in section 93 of chapter 136 of the 2010 Session Laws of
Kansas; or the sentence for a violation of burglary as defined in
subsection (a) of section 93 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, when such person being sentenced has
any combination of two or more prior convictions for violations of
K.S.A. 21-3701, 21-3715 and 21-3716, prior to their repeal, or theft of
property as defined in section 87 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto, or burglary or aggravated burglary
as defined in section 93 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, shall be presumed imprisonment and
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the defendant shall be sentenced to prison as provided by this section,
except that the court may recommend that an offender be placed in the
custody of the secretary of corrections, in a facility designated by the
secretary to participate in an intensive substance abuse treatment
program, upon making the following findings on the record:

(1) Substance abuse was an underlying factor in the commission of
the crime;

(2) substance abuse treatment with a possibility of an early release
from imprisonment is likely to be more effective than a prison term in
reducing the risk of offender recidivism; and

(3) participation in an intensive substance abuse treatment program
with the possibility of an early release from imprisonment will serve
community safety interests by promoting offender reformation.

The intensive substance abuse treatment program shall be determined
by the secretary of corrections, but shall be for a period of at least four
months. Upon the successful completion of such intensive treatment
program, the offender shall be returned to the court and the court may
modify the sentence by directing that a less severe penalty be imposed in
lieu of that originally adjudged within statutory limits. If the offender's
term of imprisonment expires, the offender shall be placed under the
applicable period of postrelease supervision. The sentence under this
subsection shall not be considered a departure and shall not be subject to
appeal.

(qQ) As used in this section, an "optional nonprison sentence" is a
sentence which the court may impose, in lieu of the presumptive
sentence, upon making the following findings on the record:

(1) An appropriate treatment program exists which is likely to be
more effective than the presumptive prison term in reducing the risk of
offender recidivism; and

(2) the recommended treatment program is available and the
offender can be admitted to such program within a reasonable period of
time; or

(3) the nonprison sanction will serve community safety interests by
promoting offender reformation.

Any decision made by the court regarding the imposition of an
optional nonprison sentence shall not be considered a departure and shall
not be subject to appeal.

(r) The sentence for a violation of subsection (c)(2) of section 48 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, shall be presumptive imprisonment and shall be served
consecutively to any other term or terms of imprisonment imposed. Such
sentence shall not be considered a departure and shall not be subject to
appeal.
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(s) The sentence for a violation of section 76 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto, shall be
presumptive imprisonment. Such sentence shall not be considered a
departure and shall not be subject to appeal.

(t) (1) Ifthe trier of fact makes a finding that an offender wore or
used ballistic resistant material in the commission of, or attempt to
commit, or flight from any felony, in addition to the sentence imposed
pursuant to the Kansas sentencing guidelines act, the offender shall be
sentenced to an additional 30 months' imprisonment.

(2) The sentence imposed pursuant to subsection (t)(1) shall be
presumptive imprisonment and shall be served consecutively to any other
term or terms of imprisonment imposed. Such sentence shall not be
considered a departure and shall not be subject to appeal.

(3) As used in this subsection, "ballistic resistant material” means:
(4) Any commercially produced material designed with the purpose of
providing ballistic and trauma protection, including, but not limited fto,
bulletproof vests and keviar vests; and (B) any homemade or fabricated
substance or item designed with the purpose of providing ballistic and
trauma protection.

Sec. 78. Section 291 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 291. (a) Criminal
history categories contained in the sentencing guidelines grids are based
on the following types of prior convictions: Person felony adult
convictions, nonperson felony adult convictions, person felony juvenile
adjudications, nonperson felony juvenile adjudications, person
misdemeanor adult convictions, nonperson class A misdemeanor adult
convictions, person misdemeanor juvenile adjudications, nonperson class
A misdemeanor juvenile adjudications, select class B nonperson
misdemeanor adult convictions, select class B nonperson misdemeanor
juvenile adjudications and convictions and adjudications for violations of
municipal ordinances or county resolutions which are comparable to any
crime classified under the state law of Kansas as a person misdemeanor,
select nonperson class B misdemeanor or nonperson class A
misdemeanor. A prior conviction is any conviction, other than another
count in the current case which was brought in the same information or
complaint or which was joined for trial with other counts in the current
case pursuant to K.S.A. 22-3203, and amendments thereto, which
occurred prior to sentencing in the current case regardless of whether the
offense that led to the prior conviction occurred before or after the current
offense or the conviction in the current case.

(b) A class B nonperson select misdemeanor is a special
classification established for weapons violations. Such classification shall
be considered and scored in determining an offender's criminal history
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classification.

(¢) Except as otherwise provided, all convictions, whether sentenced
consecutively or concurrently, shall be counted separately in the
offender's criminal history.

(d) Except as provided in section 296 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, the following are
applicable to determining an offender's criminal history classification:

(1) Only verified convictions will be considered and scored.

(2) All prior adult felony convictions, including expungements, will
be considered and scored.

(3) There will be no decay factor applicable for:

(A) Adult convictions;

(B) a juvenile adjudication for an offense which would constitute a
person felony if committed by an adult;

(C) a juvenile adjudication for an offense committed before July 1,
1993, which would have been a class A, B or C felony, if committed by
an adult; or

(D) ajuvenile adjudication for an offense committed on or after July
1, 1993, which would be an off-grid felony, a nondrug severity level 1, 2,
3, 4 or 5 felony, or a drug severity level 1, 2 or 3 felony, if committed by
an adult.

(4) Except as otherwise provided, a juvenile adjudication will decay
if the current crime of conviction is committed after the offender reaches
the age of 25, and the juvenile adjudication is for an offense:

(A) Committed before July 1, 1993, which would have been a class
D or E felony if committed by an adult;

(B) committed on or after July 1, 1993, which would be a nondrug
level 6, 7, 8, 9 or 10, or drug level 4, nonperson felony if committed by
an adult; or

(C) which would be a misdemeanor if committed by an adult.

(5) All person misdemeanors, class A nonperson misdemeanors and
class B select nonperson misdemeanors, and all municipal ordinance and
county resolution violations comparable to such misdemeanors, shall be
considered and scored.

(6) Unless otherwise provided by law, unclassified felonies and
misdemeanors, shall be considered and scored as nonperson crimes for
the purpose of determining criminal history.

(7) Prior convictions of a crime defined by a statute which has since
been repealed shall be scored using the classification assigned at the time
of such conviction.

(8) Prior convictions of a crime defined by a statute which has since
been determined unconstitutional by an appellate court shall not be used
for criminal history scoring purposes.
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(9) Prior convictions of any crime shall not be counted in
determining the criminal history category if they enhance the severity
level er-appheablepenalties, clevate the classification from misdemeanor
to felony, or are elements of the present crime of conviction. Except as
otherwise provided, all other prior convictions will be considered and
scored.

Sec. 79. Section 292 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 292. In addition to the
provisions of section 291 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, the following shall apply in
determining an offender's criminal history classification as contained in
the presumptive sentencing guidelines grids:

(a) Every three prior adult convictions or juvenile adjudications of
class A and class B person misdemeanors in the offender's criminal
history, or any combination thereof, shall be rated as one adult conviction
or one juvenile adjudication of a person felony for criminal history
purposes. Every three prior adult convictions or juvenile adjudications of
assault as defined in K.S.4. 21-3408, prior to its repeal, or subsection (a)
of section 47 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, occurring within a period commencing three years
prior to the date of conviction for the current crime of conviction shall be
rated as one adult conviction or one juvenile adjudication of a person
felony for criminal history purposes.

(b) A conviction of criminal possession of a firearm as defined in
subsection (a)(1) or (a)(5) of K.S.A. 21-4204, prior to its repeal, criminal
use of weapons as defined in subsection &}8yer(a)d3)(a)(10) or (a)
(11) of section 186 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto or unlawful possessmn of a ﬁrearm en—t-he—

&meﬂdmeﬂ-ts—t-hefefeas in e]j"ect on June 30 2005 and as defned in
K.S.A. 21-4218, prior to its repeal, will be scored as a select class B
nonperson misdemeanor conviction or adjudication and shall not be
scored as a person misdemeanor for criminal history purposes.

(¢) (1) If the current crime of conviction was committed before
July 1, 1996, and is for subsection (b) of K.S.A. 21-3404, as in effect on
June 30, 1996, involuntary manslaughter in the commission of driving
under the influence, then, each prior adult conviction or juvenile
adjudication for K.S.A. 8-1567, and amendments thereto, shall count as
one person felony for criminal history purposes.

(2) If the current crime of conviction was committed on or after July
1, 1996, and is for a violation of subsection (a)(3) of section 40 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, each prior adult conviction, diversion in lieu of criminal
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prosecution or juvenile adjudication for: (A) An act described in K.S.A.
8-1567, and amendments thereto; or (B) a violation of a law of another
state or an ordinance of any city, or resolution of any county, which
prohibits the act described in K.S.A. 8-1567, and amendments thereto,
shall count as one person felony for criminal history purposes.

(d) Prior burglary adult convictions and juvenile adjudications will
be scored for criminal history purposes as follows:

(1) As a prior person felony if the prior conviction or adjudication
was classified as a burglary as defined in subsection (a) of K.S.A. 21-
3715, prior to its repeal, or subsection (a)(1) of section 93 of chapter 136
of the 2010 Session Laws of Kansas, and amendments thereto.

(2) As a prior nonperson felony if the prior conviction or
adjudication was classified as a burglary as defined in subsection (b) or
(c) of K.S.A. 21-3715, prior to its repeal, or subsection (a)(2) or (a)(3) of
section 93 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto.

The facts required to classify prior burglary adult convictions and
juvenile adjudications shall be established by the state by a
preponderance of the evidence.

(e) Out-of-state convictions and juvenile adjudications shall be used
in classifying the offender's criminal history. An out-of-state crime will be
classified as either a felony or a misdemeanor according to the convicting
jurisdiction. If a crime is a felony in another state, it will be counted as a
felony in Kansas. The state of Kansas shall classify the crime as person or
nonperson. In designating a crime as person or nonperson comparable
offenses shall be referred to. If the state of Kansas does not have a
comparable offense, the out-of-state conviction shall be classified as a
nonperson crime. Convictions or adjudications occurring within the
federal system, other state systems, the District of Columbia, foreign,
tribal or military courts are considered out-of-state convictions or
adjudications. The facts required to classify out-of-state adult convictions
and juvenile adjudications shall be established by the state by a
preponderance of the evidence.

(f) Except as provided in subsections (d)(4), (d)(5) or (d)(6) of
K.S.A. 21-4710, prior to its repeal, or subsections (d)(3)(B), (d)(3)(C), (d)
(3)(D) and (d)(4) of section 291 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto, juvenile adjudications will be
applied in the same manner as adult convictions. Out-of-state juvenile
adjudications will be treated as juvenile adjudications in Kansas.

(g) A prior felony conviction of an attempt, a conspiracy or a
solicitation as provided in K.S.4. 21-3301, 21-3302 or 21-3303, prior to
their repeal, or section 33, 34 or 35 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, to commit a crime shall be
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treated as a person or nonperson crime in accordance with the designation
assigned to the underlying crime.

(h) Drug crimes are designated as nonperson crimes for criminal
history scoring.

Sec. 80. Section 294 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 294. (a) The court
shall order the preparation of the presentence investigation report by the
court services officer as soon as possible after conviction of the
defendant.

(b) Each presentence report prepared for an offender to be sentenced
for one or more felonies committed on or after July 1, 1993, shall be
limited to the following information:

(1) A summary of the factual circumstances of the crime or crimes of
conviction.

(2) If the defendant desires to do so, a summary of the defendant's
version of the crime.

(3) When there is an identifiable victim, a victim report. The person
preparing the victim report shall submit the report to the victim and
request that the information be returned to be submitted as a part of the
presentence investigation. To the extent possible, the report shall include
a complete listing of restitution for damages suffered by the victim.

(4) An appropriate classification of each crime of conviction on the
crime severity scale.

(5) A listing of prior adult convictions or juvenile adjudications for
felony or misdemeanor crimes or violations of county resolutions or city
ordinances comparable to any misdemeanor defined by state law. Such
listing shall include an assessment of the appropriate classification of the
criminal history on the criminal history scale and the source of
information regarding each listed prior conviction and any available
source of journal entries or other documents through which the listed
convictions may be verified. If any such journal entries or other
documents are obtained by the court services officer, they shall be
attached to the presentence investigation report. Any prior criminal
history worksheets of the defendant shall also be attached.

(6) A proposed grid block classification for each crime, or crimes of
conviction and the presumptive sentence for each crime, or crimes of
conviction.

(7) If the proposed grid block classification is a grid block which
presumes imprisonment, the presumptive prison term range and the
presumptive duration of postprison supervision as it relates to the crime
severity scale.

(8) If the proposed grid block classification does not presume prison,
the presumptive prison term range and the presumptive duration of the
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nonprison sanction as it relates to the crime severity scale and the court
services officer's professional assessment as to recommendations for
conditions to be mandated as part of the nonprison sanction.

(9) For defendants who are being sentenced for a conviction of a
felony violation of K.S.A. 65-4160 or 65-4162, prior to their repeal or
K.S.A. 26692010 Supp. 21-36a06, and amendments thereto, and meet the
requirements of section 305 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, the drug abuse assessment as provided
in section 305 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto.

(10) For defendants who are being sentenced for a third or
subsequent felony conviction of a violation of K.S.A. 65-4160 or 65-
4162, prior to their repeal or K.S.A. 26692010 Supp. 21-36a06, and
amendments thereto, the drug abuse assessment as provided in section
305 of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto.

(¢) The presentence report will become part of the court record and
shall be accessible to the public, except that the official version,
defendant's version and the victim's statement, any psychological reports,
risk and needs assessments and drug and alcohol reports and assessments
shall be accessible only to the parties, the sentencing judge, the
department of corrections, and if requested, the Kansas sentencing
commission. If the offender is committed to the custody of the secretary
of corrections, the report shall be sent to the secretary and, in accordance
with K.S.A. 75-5220, and amendments thereto, to the warden of the state
correctional institution to which the defendant is conveyed.

(d) The criminal history worksheet will not substitute as a
presentence report.

(e) The presentence report will not include optional report
components, which would be subject to the discretion of the sentencing
court in each district except for psychological reports and drug and
alcohol reports.

(f) Except as provided in section 295 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, the court may take
judicial notice in a subsequent felony proceeding of an earlier presentence
report criminal history worksheet prepared for a prior sentencing of the
defendant for a felony committed on or after July 1, 1993.

(g) All presentence reports in any case in which the defendant has
been convicted of a felony shall be on a form approved by the Kansas
sentencing commission.

Sec. 81. Section 298 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 298. (a) (1) Whenever
a person is convicted of a felony, the court upon motion of either the
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defendant or the state, shall hold a hearing to consider imposition of a
departure sentence other than an upward durational departure sentence.
The motion shall state the type of departure sought and the reasons and
factors relied upon. The hearing shall be scheduled so that the parties
have adequate time to prepare and present arguments regarding the issues
of departure sentencing. The county or district attorney shall notify the
victim of a crime or the victim's family of the right to be present at the
hearing. The parties may submit written arguments to the court prior to
the date of the hearing and may make oral arguments before the court at
the hearing. The court shall review the victim impact statement. Prior to
the hearing, the court shall transmit to the defendant or the defendant's
attorney and the prosecutor copies of the presentence investigation report.

(2) At the conclusion of the hearing or within 262/ days thereafter,
the court shall issue findings of fact and conclusions of law regarding the
issues submitted by the parties, and shall enter an appropriate order.

(3) If the court decides to depart on its own volition, without a
motion from the state or the defendant, the court mustshall notify all
parties of its intent and allow reasonable time for either party to respond
if requested. The notice shall state the type of departure intended by the
court and the reasons and factors relied upon.

(4) In each case in which the court imposes a sentence that deviates
from the presumptive sentence, the court shall make findings of fact as to
the reasons for departure as provided in this subsection regardless of
whether a hearing is requested.

(b) (1) Upon motion of the county or district attorney to seek an
upward durational departure sentence, the court shall consider imposition
of such upward durational departure sentence in the manner provided in
subsection (b)(2). The county or district attorney shall file such motion to
seek an upward durational departure sentence not less than 30 days prior
to the date of trial or if the trial date is to take place in less than 30 days
then within fiveseven days from the date of the arraignment.

(2) The court shall determine if the presentation of any evidence
regarding the alleged fact or factors that may increase the penalty for a
crime beyond the statutory maximum, other than a prior conviction, shall
be presented to a jury and proved beyond a reasonable doubt during the
trial of the matter or whether such evidence should be submitted to the
jury in a separate departure sentencing hearing following the
determination of the defendant's innocence or guilt.

(3) If the presentation of the evidence regarding the alleged fact or
factors is submitted to the jury during the trial of the matter as determined
by the court, then the provisions of subsections (b)(5), (b)(6) and (b)(7)
shall be applicable.

(4) If the court determines it is in the interest of justice, the court
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shall conduct a separate departure sentence proceeding to determine
whether the defendant may be subject to an upward durational departure
sentence. Such proceeding shall be conducted by the court before the trial
jury as soon as practicable. If any person who served on the trial jury is
unable to serve on the jury for the upward durational departure sentence
proceeding, the court shall substitute an alternate juror who has been
impaneled for the trial jury. If there are insufficient alternate jurors to
replace trial jurors who are unable to serve at the upward durational
departure sentence proceeding, the court may conduct such upward
durational departure sentence proceeding before a jury which may have
12 or less jurors, but at no time less than six jurors. Any decision of an
upward durational departure sentence proceeding shall be decided by a
unanimous decision of the jury. Jury selection procedures, qualifications
of jurors and grounds for exemption or challenge of prospective jurors in
criminal trials shall be applicable to the selection of such jury. The jury at
the upward durational departure sentence proceeding may be waived in
the manner provided by K.S.A. 22-3403, and amendments thereto, for
waiver of a trial jury. If the jury at the upward durational departure
sentence proceeding has been waived or the trial jury has been waived,
the upward durational departure sentence proceeding shall be conducted
by the court.

(5) In the upward durational departure sentence proceeding,
evidence may be presented concerning any matter that the court deems
relevant to the question of determining if any specific factors exist that
may serve to enhance the maximum sentence as provided by section 296
or 297 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto. Only such evidence as the state has made known to
the defendant prior to the upward durational departure sentence
proceeding shall be admissible, and no evidence secured in violation of
the constitution of the United States or of the state of Kansas shall be
admissible. No testimony by the defendant at the upward durational
departure sentence proceeding shall be admissible against the defendant
at any subsequent criminal proceeding. At the conclusion of the
evidentiary presentation, the court shall allow the parties a reasonable
period of time in which to present oral arguments.

(6) The court shall provide oral and written instructions to the jury to
guide its deliberations.

(7) 1If, by unanimous vote, the jury finds beyond a reasonable doubt
that one or more specific factors exist that may serve to enhance the
maximum sentence, the defendant may be sentenced pursuant to sections
296 through 299 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto; otherwise, the defendant shall be sentenced as
provided by law. The jury, if its verdict is a unanimous recommendation
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that one or more of the specific factors that may serve to enhance the
maximum sentence exists, shall designate in writing, signed by the
foreman of the jury, the specific factor or factors which the jury found
beyond a reasonable doubt. If, after a reasonable time for deliberation, the
jury is unable to reach a verdict of finding any of the specific factors, the
court shall dismiss the jury and shall only impose a sentence as provided
by law. In nonjury cases, the court shall follow the requirements of this
subsection in determining if one or more of the specific factors exist that
may serve to enhance the maximum sentence.

Sec. 82. Section 299 of chapter 136 of the 2010 Session Laws of
Kansas is hereby amended to read as follows: Sec. 299. (a) When a
departure sentence is appropriate, the sentencing judge may depart from
the sentencing guidelines as provided in this section. The sentencing
judge shall not impose a downward dispositional departure sentence for
any crime of extreme sexual violence, as defined in section 296, and
amendments thereto. The sentencing judge shall not impose a downward
durational departure sentence for any crime of extreme sexual violence,
as defined in section 296, and amendments thereto, to less than 50% of
the center of the range of the sentence for such crime.

(b) When a sentencing judge departs in setting the duration of a
presumptive term of imprisonment:

(1) The judge shall consider and apply the sentencing guidelines,
whiehs to impose a sentence that is proportionate to the severity of the
crime of conviction and the offender's criminal history; and

(2) the presumptive term of imprisonment set in such departure shall
not total more than double the maximum duration of the presumptive
imprisonment term.

(¢) When a sentencing judge imposes a prison term as a dispositional
departure:

(1) The judge shall consider and apply the—primary—purpose—of the
sentencing guidelines;whiehs to impose a sentence that is proportionate
to the severity of the crime of conviction; and

(2) the term of imprisonment shall not exceed the maximum duration
of the presumptive imprisonment term listed within the sentencing grid.
Any sentence inconsistent with the provisions of this section shall
constitute an additional departure and shall require substantial and
compelling reasons independent of the reasons given for the dispositional
departure.

(d) If the sentencing judge imposes a nonprison sentence as a
dispositional departure from the guidelines, the recommended duration
shall be as provided in subsection (c) of section 248 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto.

Sec. 83. Section 302 of chapter 136 of the 2010 Session Laws of
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Kansas is hereby amended to read as follows: Sec. 302. (a) The secretary
of corrections is hereby authorized to adopt rules and regulations
providing for a system of good time calculations. Such rules and
regulations shall provide circumstances upon which an inmate may earn
good time credits and for the forfeiture of earned credits. Such
circumstances may include factors related to program and work
participation and conduct and the inmate's willingness to examine and
confront past behavioral patterns that resulted in the commission of the
inmate's crimes.

(b) For purposes of determining release of an inmate, the following
shall apply with regard to good time calculations:

(1) Good behavior by inmates is the expected norm and negative
behavior will be punished; and

(2) the amount of good time which can be earned by an inmate and
subtracted from any sentence is limited to:

(A) For a crime committed on or after July 1, 1993, an amount equal
to 15% of the prison part of the sentence; or

(B) for a drug severity level 3 or 4 or a nondrug severity level 7
through 10 crime committed on or after January 1, 2008, an amount equal
to 20% of the prison part of the sentence.

(c) Any time which is earned and subtracted from the prison part of
the sentence of any inmate pursuant to good time calculation shall be
added to such inmate's postrelease supervision term.

(d) An inmate shall not be awarded good time credits pursuant to this
section for any review period established by the secretary of corrections
in which a court finds that the inmate has done any of the following while
in the custody of the secretary of corrections:

(1) Filed a false or malicious action or claim with the court;

(2) brought an action or claim with the court solely or primarily for
delay or harassment;

(3) testified falsely or otherwise submitted false evidence or
information to the court;

(4) attempted to create or obtain a false affidavit, testimony or
evidence; or

(5) abused the discovery process in any judicial action or
proceeding.

(e) (1) For purposes of determining release of an inmate who is
serving only a sentence for a nondrug severity level 4 through 10 crime or
a drug severity level 3 or 4 crime committed on or after January 1, 2008,
the secretary of corrections is hereby authorized to adopt rules and
regulations regarding program credit calculations. Such rules and
regulations shall provide circumstances upon which an inmate may earn
program credits and for the forfeiture of earned credits and such
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circumstances may include factors substantially related to program
participation and conduct. In addition to any good time credits earned and
retained, the following shall apply with regard to program credit
calculations:

(A) A system shall be developed whereby program credits may be
earned by inmates for the successful completion of requirements for a
general education diploma, a technical or vocational training program, a
substance abuse treatment program or any other program designated by
the secretary which has been shown to reduce offender's risk after release;
and

(B) the amount of time which can be earned and retained by an
inmate for the successful completion of programs and subtracted from
any sentence is limited to not more than 60 days.

(2) Any time which is earned and subtracted from the prison part of
the sentence of any inmate pursuant to program credit calculation shall be
added to such inmate's postrelease supervision ebligatienterm, if
applicable.

(3) When separate sentences of imprisonment for different crimes
are imposed on a defendant on the same date, a defendant shall only be
eligible for program credits if such crimes are a nondrug severity level 4
through 10 or a drug severity level 3 or 4.

(4) Program credits shall not be earned by any offender successfully
completing a sex offender treatment program.

(5) The secretary of corrections shall report to the Kansas sentencing
commission and the Kansas reentry policy council the data on the
program credit calculations.

Sec. 84. K.S.A. 22-3427 as amended by section 306 of chapter 136
of the 2010 Session Laws of Kansas, is hereby amended to read as
follows: 22-3427. (a) When any person has been convicted of a violation
of any law of the state of Kansas and has been sentenced to confinement,
it shall be the duty of the sheriff of the county, upon receipt of a certified
copy of the journal entry of judgment, judgment form showing
conviction, sentence, and commitment, or an order of commitment
supported by a recorded judgment of sentence, to cause such person to be
confined in accordance with the sentence.

(b) The certified copy of a judgment and sentence to confinement or
imprisonment shall be sufficient authority for the jailer or warden or other
person in charge of the place of confinement to detain such person for the
period of the sentence.

(c) The court shall forward a copy of all complaints, supporting
affidavits, county and district attorney reports, presentence investigation
reports and other diagnostic reports on the offender received by the
district court, including any reports received from the Fepeka—ecorreetional
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faetlity—east—or—the state security hospital, to the officer having the
offender in custody for delivery with the offender to the correctional

institution.

Sec. 85. K.S.A. 2010 Supp. 8-116a is hereby amended to read as
follows: 8-116a. (a) Except as provided in K.S.A. 8-170, and amendments
thereto, when an application is made for a vehicle which has been
assembled, reconstructed, reconstituted or restored from one or more
vehicles, or the proper identification number of a vehicle is in doubt, the
procedure in this section shall be followed. The owner of the vehicle shall
request the Kansas highway patrol to check the vehicle and the highway
patrol shall within a reasonable period of time perform such vehicle
check. At the time of such check the owner shall supply the highway
patrol with information concerning the history of the various parts of the
vehicle. Such information shall be supplied by affidavit of the owner, if
so requested by the highway patrol. If the highway patrol is satisfied that
the vehicle contains no stolen parts, it shall assign an existing or new
identification number to the vehicle and direct the places and manner in
which the identification number is to be located and affixed or implanted.
A charge of $10 per hour or part thereof, with a minimum charge of $10,
shall be made to the owner of a vehicle requesting check under this
subsection, and such charge shall be paid prior to the check under this
section. When a check has been made under subsection (b), not more than
60 days prior to a check of the same vehicle identification number,
requested by the owner of the vehicle to obtain a regular certificate of
title in lieu of a nonhighway certificate of title or obtain a rebuilt salvage
title in lieu of a salvage title, no charge shall be made for such second
check.

(b) Any person making application for any original Kansas title for a
used vehicle which, at the time of making application, is titled in another
jurisdiction, as a condition precedent to obtaining any Kansas title, shall
have such vehicle checked by the Kansas highway patrol for verification
that the vehicle identification number shown on the foreign title is
genuine and agrees with the identification number on the vehicle. Checks
under this section may include inspection for possible violation of K=S-A=
21395 section 121 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, or other evidence of possible fraud. The
verification shall be made upon forms prescribed by the division of
vehicles which shall contain such information as the secretary of revenue
shall require by rules and regulations. A charge of $10 per hour or part
thereof, with a minimum charge of $10, shall be made for checks under
this subsection. When a vehicle is registered in another state, but is
financed by a Kansas financial institution and is repossessed in another
state and such vehicle will not be returned to Kansas, the check required
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by this subsection (b) shall not be required to obtain a valid Kansas title
or registration.

(¢) As used in this act, "identification number" or "vehicle
identification number" means an identifying number, serial number,
engine number, transmission number or other distinguishing number or
mark, placed on a vehicle, engine, transmission or other essential part by
its manufacturer or by authority of the division of vehicles or the Kansas
highway patrol or in accordance with the laws of another state or country.

(d) The checks made under subsection (b) may be made by:

(1) A designee of the superintendent of the Kansas highway patrol;
or

(2) an employee of a new vehicle dealer, as defined in subsection (b)
of K.S.A. 8-2401, and amendments thereto, for the purposes provided for
in subsection (f). For checks made by a designee, $1 of each charge shall
be remitted to the Kansas highway patrol and the balance of such charges
shall be retained by such designee. When a check is made under either
subsection (a) or (b) by personnel of the Kansas highway patrol or when a
check is made under subsection (b) by an employee of a new vehicle
dealer, the entire amount of the charge therefor shall be paid to the
highway patrol.

(e) There is hereby created the vehicle identification number fee
fund. The Kansas highway patrol shall remit all moneys received by the
Kansas highway patrol from fees collected under subsection (d) to the
state treasurer in accordance with the provisions of K.S.A. 75-4215, and
amendments thereto. Upon receipt of each such remittance, the state
treasurer shall deposit the entire amount in the state treasury to the credit
of the vehicle identification number fee fund. All expenditures from the
vehicle identification number fee fund shall be made in accordance with
appropriations acts upon warrants of the director of accounts and reports
issued pursuant to vouchers approved by the superintendent of the Kansas
highway patrol or by a person or persons designated by the
superintendent.

(f) An employee of a new vehicle dealer, who has received initial
training and certification from the highway patrol, and has met continuing
certification requirements, in accordance with rules and regulations
adopted by the superintendent of the highway patrol, may provide the
checks under subsection (b), in accordance with rules and regulations
adopted by the superintendent of the highway patrol, on motor vehicles
repurchased or reacquired by a manufacturer, distributor or financing
subsidiary of such manufacturer and which are purchased by the new
vehicle dealer. At any time, after a hearing in accordance with the
provisions of the Kansas administrative procedure act, the superintendent
of the highway patrol may revoke, suspend, decline to renew or decline to
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issue certification for failure to comply with the provisions of this
subsection, including any rules and regulations.

Sec. 86. K.S.A. 8-254 is hereby amended to read as follows: 8-254.

(a) Subject to the provisions of subsection (b), the division shall
revoke a person's driving privileges upon receiving a record of the
person's conviction of any of the following offenses, including municipal
violations, when the conviction has become final, or upon receiving a
record of a person's adjudication as a juvenile offender for commission of
an act which, if committed by a person 18 or more years of age, would
constitute any of the following offenses when the adjudication has
become final:

(1) Aggravated—vehtenlar—hemteide/nvoluntary manslaughter, as
defined by K=S-A-—21+-3405ain subsection (a)(2) of section 40 of chapter

136 of the 2010 Session Laws of Kansas, and amendments thereto, if the
crime is committed while committing a violation of K.S.A. 8-1566 or
subsection (a) of 8-1568, and amendments thereto, or the ordinance of a
city or resolution of a county which prohibits any acts prohibited by those
statutes;

(2) vehicular homicide, as defined byI-S-A—24+-3405in section 41
of chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto;

(3) wehieular battery, as defined byI=S-A—21+-3465bin subsection

(a)(1) of section 48 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, if the crime is committed while
committing a violation of K.S.A. 8-1566 or 8-1568, and amendments
thereto, or the ordinance of a city or resolution of a county which
prohibits the acts prohibited by those statutes;

(4) failure to stop and render aid as required under the laws of this
state in the event of a motor vehicle accident resulting in the death or
personal injury of another;

(5) conviction, or forfeiture of bail not vacated, upon a charge of
reckless driving;

(6) conviction, or forfeiture of bail not vacated of any felony in the
commission of which a motor vehicle is used; or

(7) fleeing or attempting to elude a police officer as provided in
K.S.A. 8-1568, and amendments thereto, or conviction of violation of an
ordinance of any city or a law of another state which is in substantial
conformity with such statute.

(b) In lieu of revoking a person's driving privileges as provided by
subsection (a), the court in which the person is convicted or adjudicated
may place restrictions on the person's driving privileges as provided by
K.S.A. 8-292, and amendments thereto, unless the violation was
committed while operating a commercial motor vehicle, as defined in
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K.S.A. 8-2,128. Driving privileges are to be automatically revoked if the
violation which leads to the subsequent conviction occurs in a
commercial motor vehicle, as defined in K.S.A. 8-2,128.

Sec. 87. K.S.A. 2010 Supp. 8-255 is hereby amended to read as
follows: 8-255. (a) The division is authorized to restrict, suspend or
revoke a person's driving privileges upon a showing by its records or
other sufficient evidence the person:

(1) Has been convicted with such frequency of serious offenses
against traffic regulations governing the movement of vehicles as to
indicate a disrespect for traffic laws and a disregard for the safety of other
persons on the highways;

(2) has been convicted of three or more moving traffic violations
committed on separate occasions within a 12-month period;

(3) 1is incompetent to drive a motor vehicle;

(4) has been convicted of a moving traffic violation, committed at a
time when the person's driving privileges were restricted, suspended or
revoked; or

(5) is a member of the armed forces of the United States stationed at
a military installation located in the state of Kansas, and the authorities of
the military establishment certify that such person's on-base driving
privileges have been suspended, by action of the proper military
authorities, for violating the rules and regulations of the military
installation governing the movement of vehicular traffic or for any other
reason relating to the person's inability to exercise ordinary and
reasonable control in the operation of a motor vehicle.

(b) (1) The division shall:

(4) Suspend a person's driving privileges:

(i) When required by K.S.A. 8-262, 8-1014;24-3765 or 41-727, and
amendments thereto;-and-shall,

(ii) upon a person's second conviction of theft, as defined in
subsection (a)(5) of section 87 of chapter 136 of the 2010 Session Laws
of Kansas, and amendments thereto, for six months; and

(iii) upon a person's third or subsequent conviction of theft, as defined
in subsection (a)(5) of section 87 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, for one year,

(B) disqualify a person's privilege to drive commercial motor
vehicles when required by K.S.A. 8-2,142, and amendments thereto—Fhe
diviston-shall; and

(C) restrict a person's driving privileges when required by K.S.A.
2010 Supp. 39-7,155, and amendments thereto.

(2) As used in this subsection, "conviction" means a final conviction
without regard to whether the sentence was suspended or probation
granted after such conviction. Forfeiture of bail, bond or collateral
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deposited to secure a defendant'’s appearance in court, which forfeiture
has not been vacated, shall be equivalent to a conviction. "Conviction"
includes being convicted of a violation of K.S.A. 21-3765, prior to its
repeal, or subsection (a)(5) of section 87 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto.

(c) When the action by the division restricting, suspending, revoking
or disqualifying a person's driving privileges is based upon a report of a
conviction or convictions from a convicting court, the person may not
request a hearing but, within 30 days after notice of restriction,
suspension, revocation or disqualification is mailed, may submit a written
request for administrative review and provide evidence to the division to
show the person whose driving privileges have been restricted,
suspended, revoked or disqualified by the division was not convicted of
the offense upon which the restriction, suspension, revocation or
disqualification is based. Within 30 days of its receipt of the request for
administrative review, the division shall notify the person whether the
restriction, suspension, revocation or disqualification has been affirmed
or set aside. The request for administrative review shall not stay any
action taken by the division.

(d) Upon restricting, suspending, revoking or disqualifying the
driving privileges of any person as authorized by this act, the division
shall immediately notify the person in writing. Except as provided by
K.S.A. 8-1002 and 8-2,145, and amendments thereto, and subsections (c)
and (g), if the person makes a written request for hearing within 30 days
after such notice of restriction, suspension or revocation is mailed, the
division shall afford the person an opportunity for a hearing as early as
practical not sooner than five days nor more than 30 days after such
request is mailed. If the division has not revoked or suspended the
person's driving privileges or vehicle registration prior to the hearing, the
hearing may be held within not to exceed 45 days. Except as provided by
K.S.A. 8-1002 and 8-2,145, and amendments thereto, the hearing shall be
held in the person's county of residence or a county adjacent thereto,
unless the division and the person agree that the hearing may be held in
some other county. Upon the hearing, the director or the director's duly
authorized agent may administer oaths and may issue subpoenas for the
attendance of witnesses and the production of relevant books and papers
and may require an examination or reexamination of the person. When
the action proposed or taken by the division is authorized but not
required, the division, upon the hearing, shall either rescind or affirm its
order of restriction, suspension or revocation or, good cause appearing
therefor, extend the restriction or suspension of the person's driving
privileges, modify the terms of the restriction or suspension or revoke the
person's driving privileges. When the action proposed or taken by the
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division is required, the division, upon the hearing, shall either affirm its
order of restriction, suspension, revocation or disqualification, or, good
cause appearing therefor, dismiss the administrative action. If the person
fails to request a hearing within the time prescribed or if, after a hearing,
the order of restriction, suspension, revocation or disqualification is
upheld, the person shall surrender to the division, upon proper demand,
any driver's license in the person's possession.

(e) In case of failure on the part of any person to comply with any
subpoena issued i on behalf of the division or the refusal of any witness
to testify to any matters regarding which the witness may be lawfully
interrogated, the district court of any county, on application of the
division, may compel obedience by proceedings for contempt, as in the
case of disobedience of the requirements of a subpoena issued from the
court or a refusal to testify in the court. Each witness who appears before
the director or the director's duly authorized agent by order or subpoena,
other than an officer or employee of the state or of a political subdivision
of the state, shall receive for the witness' attendance the fees and mileage
provided for witnesses in civil cases in courts of record, which shall be
audited and paid upon the presentation of proper vouchers sworn to by
the witness.

(f) The division, in the interest of traffic and safety, may establish or
contract with a private individual, corporation, partnership or association
for the services of driver improvement clinics throughout the state and,
upon reviewing the driving record of a person whose driving privileges
are subject to suspension under subsection (a)(2), may permit the person
to retain such person's driving privileges by attending a driver
improvement clinic. Any person other than a person issued a commercial
driver's license under K.S.A. 8-2,125 et seq., and amendments thereto,
desiring to attend a driver improvement clinic shall make application to
the division and such application shall be accompanied by the required
fee. The secretary of revenue shall adopt rules and regulations prescribing
a driver's improvement clinic fee which shall not exceed $500 and such
rules and regulations deemed necessary for carrying out the provisions of
this section, including the development of standards and criteria to be
utilized by such driver improvement clinics. Amounts received under this
subsection shall be remitted to the state treasurer in accordance with the
provisions of K.S.A. 75-4215, and amendments thereto. Upon receipt of
each such remittance, the state treasurer shall deposit the same in the state
treasury as prescribed by subsection (f) of K.S.A. 8-267, and amendments
thereto.

(g) When the action by the division restricting a person's driving
privileges is based upon certification by the secretary of social and
rehabilitation services pursuant to K.S.A. 2010 Supp. 39-7,155, and
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amendments thereto, the person may not request a hearing but, within 30
days after notice of restriction is mailed, may submit a written request for
administrative review and provide evidence to the division to show the
person whose driving privileges have been restricted by the division is
not the person certified by the secretary of social and rehabilitation
services, did not receive timely notice of the proposed restriction from the
secretary of social and rehabilitation services or has been decertified by
the secretary of social and rehabilitation services. Within 30 days of its
receipt of the request for administrative review, the division shall notify
the person whether the restriction has been affirmed or set aside. The
request for administrative review shall not stay any action taken by the
division.

(h) Any person whose driving privileges have been suspended under
subsection (b)(1)(A)(ii) or (b)(1)(A)(iii), shall pay a reinstatement fee in
the amount of 3100 to the division. The division shall remit all revenues
received from such fees, at least monthly, to the state treasurer in
accordance with the provisions of K.S.A. 75-4215, and amendments
thereto, for deposit in the state treasury and credit to the state highway
fund.

Sec. 88. K.S.A. 2010 Supp. 8-262 is hereby amended to read as
follows: 8-262. (a) (1) Any person who drives a motor vehicle on any
highway of this state at a time when such person's privilege so to do is
canceled, suspended or revoked or while such person's privilege to obtain
a driver's license is suspended or revoked pursuant to K.S.A. 8-252a, and
amendments thereto, shall be guilty of a class B nonperson misdemeanor
on the first conviction and a class A nonperson misdemeanor on the
second or subsequent conviction.

(2) No person shall be convicted under this section if such person
was entitled at the time of arrest under K.S.A. 8-257, and amendments
thereto, to the return of such person's driver's license.

(3) Except as otherwise provided by subsection (a)(4) or (c), every
person convicted under this section shall be sentenced to at least five
days' imprisonment and fined at least $100 and upon a second conviction
shall not be eligible for parole until completion of five days'
imprisonment.

(4) Except as otherwise provided by subsection (c), if a person: (A)
Is convicted of a violation of this section, committed while the person's
privilege to drive or privilege to obtain a driver's license was suspended
or revoked for a violation of K.S.A. 8-1567, and amendments thereto, or
any ordinance of any city or resolution of any county or a law of another
state, which ordinance or law prohibits the acts prohibited by that statute;
and (B) is or has been also convicted of a violation of K.S.A. 8-1567, and
amendments thereto, or of a municipal ordinance or law of another state,
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which ordinance or law prohibits the acts prohibited by that statute,
committed while the person's privilege to drive or privilege to obtain a
driver's license was so suspended or revoked, the person shall not be
eligible for suspension of sentence, probation or parole until the person
has served at least 90 days' imprisonment, and any fine imposed on such
person shall be in addition to such a term of imprisonment.

(b) The division, upon receiving a record of the conviction of any
person under this section, or any ordinance of any city or resolution of
any county or a law of another state which is in substantial conformity
with this section, upon a charge of driving a vehicle while the license of
such person is revoked or suspended, shall extend the period of such
suspension or revocation for an additional period of 90 days.

(c) (1) The person found guilty of a class A nonperson misdemeanor
on a third or subsequent conviction of this section shall be sentenced to
not less than 90 days imprisonment and fined not less than $1,500 if such
person's privilege to drive a motor vehicle is canceled, suspended or
revoked because such person:

(A) Refused to submit and complete any test of blood, breath or
urine requested by law enforcement excluding the preliminary screening
test as set forth in K.S.A. 8-1012, and amendments thereto;

(B) was convicted of violating the provisions of K.S.A. 40-3104,
and amendments thereto, relating to motor vehicle liability insurance
coverage;

(C) was convicted of vehicular homicide, K.S.A. 21-3405, prior to
its repeal, or section 41 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, involuntary manslaughter while driving
under the influence of alcohol or drugs, K.S.A. 21-3442, prior to its
repeal, or involuntary manslaughter as defined in subsection (a)(3) of
section 40 of chapter 136 of the 2010 Session Laws of Kansas, and
amendments thereto, or any other murder or manslaughter crime resulting
from the operation of a motor vehicle; or

(D) was convicted of being a habitual violator, K.S.A. 8-287, and
amendments thereto.

(2) The person convicted shall not be eligible for release on
probation, suspension or reduction of sentence or parole until the person
has served at least 90 days' imprisonment. The 90 days' imprisonment
mandated by this subsection may be served in a work release program
only after such person has served 48 consecutive hours' imprisonment,
provided such work release program requires such person to return to
confinement at the end of each day in the work release program. The
court may place the person convicted under a house arrest program
pursuant to KSA—24-4603bsection 249 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, or any municipal
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ordinance to serve the remainder of the minimum sentence only after
such person has served 48 consecutive hours' imprisonment.

(d) For the purposes of determining whether a conviction is a first,
second, third or subsequent conviction in sentencing under this section,
"conviction" includes a conviction of a violation of any ordinance of any
city or resolution of any county or a law of another state which is in
substantial conformity with this section.

Sec. 89. K.S.A. 8-285 is hereby amended to read as follows: §8-285.
Except as otherwise provided in this section, as used in this act, the words
and phrases defined in K.S.A. 8-234a, and amendments thereto, shall
have the meanings ascribed to them therein. The term "habitual violator"
means any resident or nonresident person who, within the immediately
preceding five years, has been convicted in this or any other state:

(a) Three or more times of:

(1) Vehicular homicide, as defined by K.S.A. 21-3405, prior to its
repeal, or in section 41 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, or as prohibited by any ordinance of
any city in this state or any law of another state which is in substantial
conformity with that statute;

(2) violating K.S.A. 8-1567, and amendments thereto, or violating
an ordinance of any city in this state or any law of another state, which
ordinance or law declares to be unlawful the acts prohibited by that
statute;

(3) driving while the privilege to operate a motor vehicle on the
public highways of this state has been canceled, suspended or revoked, as
prohibited by K.S.A. 8-262, and amendments thereto, or while such
person's privilege to obtain a driver's license is suspended or revoked
pursuant to K.S.A. 8-252a, and amendments thereto, or, as prohibited by
any ordinance of any city in this state or any law of another state which is
in substantial conformity with those statutes;

(4) perjury resulting from a violation of K.S.A. 8-26la, and
amendments thereto, or resulting from the violation of a law of another
state which is in substantial conformity with that statute;

(5) violating the provisions of the fifth clause of K.S.A. 8-142, and
amendments thereto, relating to fraudulent applications, or violating the
provisions of a law of another state which is in substantial conformity
with that statute;

(6) any crime punishable as a felony, if a motor vehicle was used in
the perpetration of the crime;

(7) failing to stop at the scene of an accident and perform the duties
required by K.S.A. 8-1602 through 8-1604, and amendments thereto, or
required by any ordinance of any city in this state or a law of another
state which is in substantial conformity with those statutes; or
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(8) violating the provisions of K.S.A. 40-3104, and amendments
thereto, relating to motor vehicle liability insurance coverage or an
ordinance of any city in this state, which is in substantial conformity with
such statute.

(b) Three or more times, either singly or in combination, of any of
the offenses enumerated in subsection (a).

For the purpose of subsection (a)(2), in addition to the definition of
"conviction" otherwise provided by law, conviction includes, but is not
limited to, a diversion agreement entered into in lieu of further criminal
proceedings, or a plea of nolo contendere, on a complaint, indictment,
information, citation or notice to appear alleging a violation of K.S.A. 8-
1567, and amendments thereto, or an ordinance of a city in this state or
law of another state, which ordinance or law prohibits the acts prohibited
by that statute.

Sec. 90. K.S.A. 2010 Supp. 8-287 is hereby amended to read as
follows: 8-287. Operation of a motor vehicle in this state while one's
driving privileges are revoked pursuant to K.S.A. 8-286, and amendments
thereto, is a class A nonperson misdemeanor. The person found guilty of a
third or subsequent conviction of this section shall be sentenced to not
less than 90 days imprisonment and fined not less than $1,500. The
person convicted shall not be eligible for release on probation, suspension
or reduction of sentence or parole until the person has served at least 90
days' imprisonment. The 90 days' imprisonment mandated by this
subsection may be served in a work release program only after such
person has served 48 consecutive hours' imprisonment, provided such
work release program requires such person to return to confinement at the
end of each day in the work release program. The court may place the
person convicted under a house arrest program pursuant to KS-A—24-
4603bsection 249 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, or any municipal ordinance to serve the
remainder of the minimum sentence only after such person has served 48
consecutive hours' imprisonment.

Sec. 91. K.S.A. 2010 Supp. 8-2,144 is hereby amended to read as
follows: 8-2,144. (a) No person shall drive any commercial motor
vehicle, as defined in K.S.A. 8-2,128, and amendments thereto, within
this state while:

(1) The alcohol concentration in the person's blood or breath, as
shown by any competent evidence, including other competent evidence,
as defined in paragraph (1) of subsection (f) of K.S.A. 8-1013, and
amendments thereto, is .04 or more;

(2) the alcohol concentration in the person's blood or breath, as
measured within two hours of the time of driving a commercial motor
vehicle, is .04 or more; or
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(3) committing a violation of subsection (a) of K.S.A. 8-1567, and
amendments thereto, or the ordinance of a city or resolution of a county
which prohibits any of the acts prohibited thereunder.

(b) Upon a first conviction of a violation of this section, a person
shall be guilty of a class B, nonperson misdemeanor and sentenced to not
less than 48 consecutive hours nor more than six months' imprisonment,
or in the court's discretion, 100 hours of public service, and fined not less
than $500 nor more than $1,000. The person convicted must serve at least
48 consecutive hours' imprisonment or 100 hours of public service either
before or as a condition of any grant of probation or suspension,
reduction of sentence or parole. In addition, the court shall enter an order
which requires that the person enroll in and successfully complete an
alcohol and drug safety action education program or treatment program as
provided in K.S.A. 8-1008, and amendments thereto, or both the
education and treatment programs.

(c) On a second conviction of a violation of this section, a person
shall be guilty of a class A, nonperson misdemeanor and sentenced to not
less than 90 days nor more than one year's imprisonment and fined not
less than $1,000 nor more than $1,500. The person convicted must serve
at least five consecutive days' imprisonment before the person is granted
probation, suspension or reduction of sentence or parole or is otherwise
released. The five days' imprisonment mandated by this subsection may
be served in a work release program only after such person has served 48
consecutive hours' imprisonment, provided such work release program
requires such person to return to confinement at the end of each day in
the work release program. The court may place the person convicted
under a house arrest program pursuant to ¥S-A-—24-4603bsection 249 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, to serve the remainder of the minimum sentence only after such
person has served 48 consecutive hours' imprisonment. As a condition of
any grant of probation, suspension of sentence or parole or of any other
release, the person shall be required to enter into and complete a
treatment program for alcohol and drug abuse as provided in K.S.A. 8-
1008, and amendments thereto.

(d) On the third conviction of a violation of this section, a person
shall be guilty of a nonperson felony and sentenced to not less than 90
days nor more than one year's imprisonment and fined not less than
$1,500 nor more than $2,500. The person convicted shall not be eligible
for release on probation, suspension or reduction of sentence or parole
until the person has served at least 90 days' imprisonment. The court also
requires as a condition of parole that such person enter into and complete
a treatment program for alcohol and drug abuse as provided by K.S.A. 8-
1008, and amendments thereto. The 90 days' imprisonment mandated by



0O DNk~ LW~

AR A D WL WL WWLWLWLWLWWENDNDNDDNDDNDNDND = = e e =
WO — OO0 NPHAWNNRL,ODOUINDNDDEWND—L OOV WUM P WND—O\O

HB 2339 141

this subsection may be served in a work release program only after such
person has served 48 consecutive hours' imprisonment provided such
work release program requires such person to return to confinement at the
end of each day in the work release program. The court may place the
person convicted under a house arrest program pursuant to kKS-A—24-
4603bsection 249 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, to serve the remainder of the minimum sentence
only after such person has served 48 consecutive hours' imprisonment.

(¢) The court shall report every conviction of a violation of this
section to the division. Prior to sentencing under the provisions of this
section, the court shall request and shall receive from the division a
record of all prior convictions obtained against such person for any
violation of any of the motor vehicle laws of this state.

(f) Upon conviction of a person of a violation of this section or a
violation of a city ordinance or county resolution prohibiting the acts
prohibited by this section, the division, upon receiving a report of
conviction, shall disqualify the person from driving a commercial motor
vehicle under K.S.A. 8-2,142, and amendments thereto.

(g) For the purpose of this section, "alcohol concentration" means
the number of grams of alcohol per 100 milliliters of blood or per 210
liters of breath.

Sec. 92. K.S.A. 2010 Supp. 8-1013 is hereby amended to read as
follows: 8-1013. As used in K.S.A. 8-1001 through 8-1010, 8-1011, 8-
1012, 8-1014, 8-1015, 8-1016, 8-1017 and 8-1018, and amendments
thereto, and this section:

(a) "Alcohol concentration" means the number of grams of alcohol
per 100 milliliters of blood or per 210 liters of breath.

(b) (1) "Alcohol or drug-related conviction" means any of the
following: (A) Conviction of vehicular battery or aggravated vehicular
homicide, if the crime is committed while committing a violation of
K.S.A. 8-1567 and amendments thereto or the ordinance of a city or
resolution of a county in this state which prohibits any acts prohibited by
that statute, or conviction of a violation of K.S.A. 8-1567 and
amendments thereto; (B) conviction of a violation of a law of another
state which would constitute a crime described in subsection (b)(1)(A) if
committed in this state; (C) conviction of a violation of an ordinance of a
city in this state or a resolution of a county in this state which would
constitute a crime described in subsection (b)(1)(A), whether or not such
conviction is in a court of record; or (D) conviction of an act which was
committed on a military reservation and which would constitute a
violation of K.S.A. 8-1567, and amendments thereto, or would constitute
a crime described in subsection (b)(1)(A) if committed off a military
reservation in this state.
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(2) For the purpose of determining whether an occurrence is a first,
second or subsequent occurrence: (A) "Alcohol or drug-related
conviction" also includes entering into a diversion agreement in lieu of
further criminal proceedings on a complaint alleging commission of a
crime described in subsection (b)(1), including a diversion agreement
entered into prior to the effective date of this act; and (B) it is irrelevant
whether an offense occurred before or after conviction or diversion for a
previous offense.

(c) "Division" means the division of vehicles of the department of
revenue.

(d) "Ignition interlock device" means a device which uses a breath
analysis mechanism to prevent a person from operating a motor vehicle if
such person has consumed an alcoholic beverage.

(e) "Occurrence" means a test refusal, test failure or alcohol or drug-
related conviction, or any combination thereof arising from one arrest,
including an arrest which occurred prior to the effective day of this act.

(f) "Other competent evidence" includes: (1) Alcohol concentration
tests obtained from samples taken two hours or more after the operation
or attempted operation of a vehicle; and (2) readings obtained from a
partial alcohol concentration test on a breath testing machine.

(g) "Samples" includes breath supplied directly for testing, which
breath is not preserved.

(h) "Test failure" or "fails a test" refers to a person's having results of
a test administered pursuant to this act, other than a preliminary screening
test, which show an alcohol concentration of .08 or greater in the person's
blood or breath, and includes failure of any such test on a military
reservation.

(1) "Test refusal" or "refuses a test" refers to a person's failure to
submit to or complete any test, other than a preliminary screening test, in
accordance with this act, and includes refusal of any such test on a
military reservation.

(j) "Law enforcement officer" has the meaning provided by KS-A-
214-3H0section 11 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, and includes any person authorized by law to
make an arrest on a military reservation for an act which would constitute
a violation of K.S.A. 8-1567, and amendments thereto, if committed off a
military reservation in this state.

Sec. 93. K.S.A. 2010 Supp. 8-1102 is hereby amended to read as
follows: 8-1102. (a) (1) A person shall not use the public highway to
abandon vehicles or use the highway to leave vehicles unattended in such
a manner as to interfere with public highway operations. When a person
leaves a motor vehicle on a public highway or other property open to use
by the public, the public agency having jurisdiction of such highway or
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other property open to use by the public, after 48 hours or when the motor
vehicle interferes with public highway operations, may remove and
impound the motor vehicle.

(2) Any motor vehicle which has been impounded as provided in
this section for 30 days or more shall be disposed of in the following
manner: If such motor vehicle has displayed thereon a registration plate
issued by the division of vehicles and has been registered with the
division, the public agency shall request verification from the division of
vehicles of the last registered owner and any lienholders, if any. Such
verification request shall be submitted to the division of vehicles not
more than 30 days after such agency took possession of the vehicle. The
public agency shall mail a notice by certified mail to the registered owner
thereof, addressed to the address as shown on the certificate of
registration, and to the lienholder, if any, of record in the county in which
the title shows the owner resides, if registered in this state. The notice
shall state that if the owner or lienholder does not claim such motor
vehicle and pay the removal and storage charges incurred by such public
agency on it within 15 days from the date of the mailing of the notice,
that it will be sold at public auction to the highest bidder for cash. The
notice shall be mailed within 10 days after receipt of verification of the
last owner and any lienholders, if any, as provided in this subsection.

After 15 days from date of mailing notice, the public agency shall
publish a notice once a week for two consecutive weeks in a newspaper
of general circulation in the county where such motor vehicle was
abandoned and left, which notice shall describe the motor vehicle by
name of maker, model, serial number, and owner, if known, and stating
that it has been impounded by the public agency and that it will be sold at
public auction to the highest bidder for cash if the owner thereof does not
claim it within 10 days of the date of the second publication of the notice
and pay the removal and storage charges, and publication costs incurred
by the public agency. If the motor vehicle does not display a registration
plate issued by the division of vehicles and is not registered with the
division, the public agency after 30 days from the date of impoundment,
shall request verification from the division of vehicles of the last
registered owner and any lienholders, if any. Such verification request
shall be submitted to the division of vehicles no more than 30 days after
such agency took possession of the vehicle. The public agency shall mail
a notice by certified mail to the registered owner thereof, addressed to the
address as shown on the certificate of registration, and to the lienholder, if
any, of record in the county in which the title shows the owner resides, if
registered in this state. The notice shall state that if the owner or
lienholder does not claim such motor vehicle and pay the removal and
storage charges incurred by such public agency on it within 15 days from
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the date of the mailing of the notice, it will be sold at public auction to the
highest bidder for cash. The notice shall be mailed within 10 days after
receipt of verification of the last owner and any lienholders, if any, as
provided in this subsection. After 15 days from the date of mailing notice,
the public agency shall publish a notice in a newspaper of general
circulation in the county where such motor vehicle was abandoned and
left, which notice shall describe the motor vehicle by name of maker,
model, color and serial number and shall state that it has been impounded
by said public agency and will be sold at public auction to the highest
bidder for cash, if the owner thereof does not claim it within 10 days of
the date of the second publication of the notice and pay the removal and
storage charges incurred by the public agency.

When any public agency has complied with the provisions of this
section with respect to an abandoned motor vehicle and the owner thereof
does not claim it within the time stated in the notice and pay the removal
and storage charges and publication costs incurred by the public agency
on such motor vehicle, the public agency may sell the motor vehicle at
public auction to the highest bidder for cash.

(3) After any sale pursuant to this section, the purchaser may file
proof thereof with the division of vehicles, and the division shall issue a
certificate of title to the purchaser of such motor vehicle. All moneys
derived from the sale of motor vehicles pursuant to this section, after
payment of the expenses of the impoundment and sale, shall be paid into
the fund of the public agency which is used by it for the construction or
maintenance of highways.

(b) Any person who abandons and leaves a vehicle on real property,
other than public property or property open to use by the public, which is
not owned or leased by such person or by the owner or lessee of such
vehicle shall be guilty of criminal trespass, as defined by K-SA—2+
372tin section 94 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto, and upon request of the owner or occupant of
such real property, the public agency in whose jurisdiction such property
is situated may remove and dispose of such vehicle in the manner
provided in subsection (a), except that the provisions of subsection (a)
requiring that a motor vehicle be abandoned for a period of time in excess
of 48 hours prior to its removal shall not be applicable to abandoned
vehicles which are subject to the provisions of this subsection. Any
person removing such vehicle from the real property at the request of
such public agency shall have a possessory lien on such vehicle for the
costs incurred in removing, towing and storing such vehicle.

(¢) Whenever any motor vehicle has been left unattended for more
than 48 hours or when any unattended motor vehicle interferes with
public highway operations, any law enforcement officer is hereby
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authorized to move such vehicle or cause to have the vehicle moved as
provided in K.S.A. 8-1103 ef seq., and amendments thereto.

(d) The notice provisions of this section shall apply to any motor
vehicle which has been impounded as provided in K.S.A. 8-1567, and
amendments thereto.

(e) Any person attempting to recover a motor vehicle impounded as
provided in this section or in accordance with a city ordinance or county
resolution providing for the impoundment of motor vehicles, shall show
proof of valid registration and ownership of the motor vehicle to the
public agency before obtaining the motor vehicle. In addition, the public
agency may require payment of all reasonable costs associated with the
impoundment of the motor vehicle, including transportation and storage
fees, prior to release of the motor vehicle.

Sec. 94. K.S.A. 8-1450 is hereby amended to read as follows: 8-
1450. "Police officer" means every law enforcement officer, as defined by
KS-A24-3H0in section 11 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, authorized to direct or regulate traffic
or to make arrests for violations of traffic regulations.

Sec. 95. K.S.A. 2009 Supp. 8-1567, as amended by section 3 of
chapter 153 of the 2010 Session Laws of Kansas, is hereby amended to
read as follows: 8-1567. (a) No person shall operate or attempt to operate
any vehicle within this state while:

(1) The alcohol concentration in the person's blood or breath as
shown by any competent evidence, including other competent evidence,
as defined in paragraph (1) of subsection (f) of K.S.A. 8-1013, and
amendments thereto, is .08 or more;

(2) the alcohol concentration in the person's blood or breath, as
measured within two hours of the time of operating or attempting to
operate a vehicle, is .08 or more;

(3) under the influence of alcohol to a degree that renders the person
incapable of safely driving a vehicle;

(4) under the influence of any drug or combination of drugs to a
degree that renders the person incapable of safely driving a vehicle; or

(5) under the influence of a combination of alcohol and any drug or
drugs to a degree that renders the person incapable of safely driving a
vehicle.

(b) No person shall operate or attempt to operate any vehicle within
this state if the person is a habitual user of any narcotic, hypnotic,
somnifacient or stimulating drug.

(c) If a person is charged with a violation of this section involving
drugs, the fact that the person is or has been entitled to use the drug under
the laws of this state shall not constitute a defense against the charge.

(d) Upon a first conviction of a violation of this section, a person
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shall be guilty of a class B, nonperson misdemeanor and sentenced to not
less than 48 consecutive hours nor more than six months' imprisonment,
or in the court's discretion 100 hours of public service, and fined not less
than $500 nor more than $1,000. The person convicted must serve at least
48 consecutive hours' imprisonment or 100 hours of public service either
before or as a condition of any grant of probation or suspension,
reduction of sentence or parole.

In addition, the court shall enter an order which requires that the
person enroll in and successfully complete an alcohol and drug safety
action education program or treatment program as provided in K.S.A. 8-
1008, and amendments thereto, or both the education and treatment
programs.

(e) On a second conviction of a violation of this section, a person
shall be guilty of a class A, nonperson misdemeanor and sentenced to not
less than 90 days nor more than one year's imprisonment and fined not
less than $1,000 nor more than $1,500. The person convicted must serve
at least five consecutive days' imprisonment before the person is granted
probation, suspension or reduction of sentence or parole or is otherwise
released. The five days' imprisonment mandated by this subsection may
be served in a work release program only after such person has served 48
consecutive hours' imprisonment, provided such work release program
requires such person to return to confinement at the end of each day in
the work release program. The court may place the person convicted
under a house arrest program pursuant to K-S-A-—24-4603bsection 249 of
chapter 136 of the 2010 Session Laws of Kansas, and amendments
thereto, to serve the remainder of the minimum sentence only after such
person has served 48 consecutive hours' imprisonment.

As a condition of any grant of probation, suspension of sentence or
parole or of any other release, the person shall be required to enter into
and complete a treatment program for alcohol and drug abuse as provided
in K.S.A. 8-1008, and amendments thereto.

(f) (1) On the third conviction of a violation of this section, a
person shall be guilty of a nonperson felony and sentenced to not less
than 90 days nor more than one year's imprisonment and fined $2,500.
The person convicted shall not be eligible for release on probation,
suspension or reduction of sentence or parole until the person has served
at least 90 days' imprisonment. The 90 days' imprisonment mandated by
this paragraph may be served in a work release program only after such
person has served 72 consecutive hours' imprisonment, provided such
work release program requires such person to return to confinement at the
end of each day in the work release program.

(2) The court may order that the term of imprisonment imposed
pursuant to paragraph (1) be served in a state facility in the custody of the
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secretary of corrections in a facility designated by the secretary for the
provision of substance abuse treatment pursuant to the provisions of
KSA2H-4704section 285 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto. The person shall remain imprisoned at
the state facility only while participating in the substance abuse treatment
program designated by the secretary and shall be returned to the custody
of the sheriff for execution of the balance of the term of imprisonment
upon completion of or the person's discharge from the substance abuse
treatment program. Custody of the person shall be returned to the sheriff
for execution of the sentence imposed in the event the secretary of
corrections determines: (A) That substance abuse treatment resources or
the capacity of the facility designated by the secretary for the
incarceration and treatment of the person is not available; (B) the person
fails to meaningfully participate in the treatment program of the
designated facility; (C) the person is disruptive to the security or
operation of the designated facility; or (D) the medical or mental health
condition of the person renders the person unsuitable for confinement at
the designated facility. The determination by the secretary that the person
either is not to be admitted into the designated facility or is to be
transferred from the designated facility is not subject to review. The
sheriff shall be responsible for all transportation expenses to and from the
state correctional facility.

At the time of the filing of the judgment form or journal entry as
required by KS-A—24-4620-ersection 280 of chapter 136 of the 2010
Session Laws of Kansas or K.S.A. 22-3426, and amendments thereto, the
court shall cause a certified copy to be sent to the officer having the
offender in charge. The law enforcement agency maintaining custody and
control of a defendant for imprisonment shall cause a certified copy of the
judgment form or journal entry to be sent to the secretary of corrections
within three business days of receipt of the judgment form or journal
entry from the court and notify the secretary of corrections when the term
of imprisonment expires and upon expiration of the term of imprisonment
shall deliver the defendant to a location designated by the secretary. After
the term of imprisonment imposed by the court, the person shall be
placed in the custody of the secretary of corrections for a mandatory one-
year period of postrelease supervision, which such period of postrelease
supervision shall not be reduced. During such postrelease supervision, the
person shall be required to participate in an inpatient or outpatient
program for alcohol and drug abuse, including, but not limited to, an
approved aftercare plan or mental health counseling, as determined by the
secretary and satisfy conditions imposed by the Kansas parole board as
provided by K.S.A. 22-3717, and amendments thereto. Any violation of
the conditions of such postrelease supervision may subject such person to
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revocation of postrelease supervision pursuant to K.S.A. 75-5217 et seq.,
and amendments thereto and as otherwise provided by law.

(g) (1) On the fourth or subsequent conviction of a violation of this
section, a person shall be guilty of a nonperson felony and sentenced to
not less than 180 days nor more than one year's imprisonment and fined
$2,500. The person convicted shall not be eligible for release on
probation, suspension or reduction of sentence or parole until the person
has served at least 180 days' imprisonment. The 180 days' imprisonment
mandated by this paragraph may be served in a work release program
only after such person has served 144 consecutive hours' imprisonment,
provided such work release program requires such person to return to
confinement at the end of each day in the work release program.

(2) The court may order that the term of imprisonment imposed
pursuant to paragraph (1) be served in a state facility in the custody of the
secretary of corrections in a facility designated by the secretary for the
provision of substance abuse treatment pursuant to the provisions of
KSA2H-4704section 285 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto. The person shall remain imprisoned at
the state facility only while participating in the substance abuse treatment
program designated by the secretary and shall be returned to the custody
of the sheriff for execution of the balance of the term of imprisonment
upon completion of or the person's discharge from the substance abuse
treatment program. Custody of the person shall be returned to the sheriff
for execution of the sentence imposed in the event the secretary of
corrections determines: (A) That substance abuse treatment resources or
the capacity of the facility designated by the secretary for the
incarceration and treatment of the person is not available; (B) the person
fails to meaningfully participate in the treatment program of the
designated facility; (C) the person is disruptive to the security or
operation of the designated facility; or (D) the medical or mental health
condition of the person renders the person unsuitable for confinement at
the designated facility. The determination by the secretary that the person
either is not to be admitted into the designated facility or is to be
transferred from the designated facility is not subject to review. The
sheriff shall be responsible for all transportation expenses to and from the
state correctional facility.

At the time of the filing of the judgment form or journal entry as
required by KS-A—2+-4626-etsection 280 of chapter 136 of the 2010
Session Laws of Kansas or K.S.A. 22-3426, and amendments thereto, the
court shall cause a certified copy to be sent to the officer having the
offender in charge. The law enforcement agency maintaining custody and
control of a defendant for imprisonment shall cause a certified copy of the
judgment form or journal entry to be sent to the secretary of corrections
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within three business days of receipt of the judgment form or journal
entry from the court and notify the secretary of corrections when the term
of imprisonment expires and upon expiration of the term of imprisonment
shall deliver the defendant to a location designated by the secretary.

(h) Any person convicted of violating this section or an ordinance
which prohibits the acts that this section prohibits who had one or more
children under the age of 14 years in the vehicle at the time of the offense
shall have such person's punishment enhanced by one month of
imprisonment. This imprisonment must be served consecutively to any
other minimum mandatory penalty imposed for a violation of this section
or an ordinance which prohibits the acts that this section prohibits. Any
enhanced penalty imposed shall not exceed the maximum sentence
allowable by law. During the service of the enhanced penalty, the judge
may order the person on house arrest, work release or other conditional
release.

(i) The court may establish the terms and time for payment of any
fines, fees, assessments and costs imposed pursuant to this section. Any
assessment and costs shall be required to be paid not later than 90 days
after imposed, and any remainder of the fine shall be paid prior to the
final release of the defendant by the court.

() In lieu of payment of a fine imposed pursuant to this section, the
court may order that the person perform community service specified by
the court. The person shall receive a credit on the fine imposed in an
amount equal to $5 for each full hour spent by the person in the specified
community service. The community service ordered by the court shall be
required to be performed not later than one year after the fine is imposed
or by an earlier date specified by the court. If by the required date the
person performs an insufficient amount of community service to reduce
to zero the portion of the fine required to be paid by the person, the
remaining balance of the fine shall become due on that date.

(k) (1) Except as provided in paragraph (5), in addition to any
other penalty which may be imposed upon a first conviction of a violation
of this section, the court may order that the convicted person's motor
vehicle or vehicles be impounded or immobilized for a period not to
exceed one year and that the convicted person pay all towing,
impoundment and storage fees or other immobilization costs.

(2) The court shall not order the impoundment or immobilization of
a motor vehicle driven by a person convicted of a violation of this section
if the motor vehicle had been stolen or converted at the time it was driven
in violation of this section.

(3) Prior to ordering the impoundment or immobilization of a motor
vehicle or vehicles owned by a person convicted of a violation of this
section, the court shall consider, but not be limited to, the following:
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(A) Whether the impoundment or immobilization of the motor
vehicle would result in the loss of employment by the convicted person or
a member of such person's family; and

(B) whether the ability of the convicted person or a member of such
person's family to attend school or obtain medical care would be
impaired.

(4) Any personal property in a vehicle impounded or immobilized
pursuant to this subsection may be retrieved prior to or during the period
of such impoundment or immobilization.

(5) As used in this subsection, the convicted person's motor vehicle
or vehicles shall include any vehicle leased by such person. If the lease
on the convicted person's motor vehicle subject to impoundment or
immobilization expires in less than one year from the date of the
impoundment or immobilization, the time of impoundment or
immobilization of such vehicle shall be the amount of time remaining on
the lease.

(1) (1) Except as provided in paragraph (3), in addition to any other
penalty which may be imposed upon a second or subsequent conviction
of a violation of this section, the court shall order that each motor vehicle
owned or leased by the convicted person shall either be equipped with an
ignition interlock device or be impounded or immobilized for a period of
two years. The convicted person shall pay all costs associated with the
installation, maintenance and removal of the ignition interlock device and
all towing, impoundment and storage fees or other immobilization costs.

(2) Any personal property in a vehicle impounded or immobilized
pursuant to this subsection may be retrieved prior to or during the period
of such impoundment or immobilization.

(3) As used in this subsection, the convicted person's motor vehicle
or vehicles shall include any vehicle leased by such person. If the lease
on the convicted person's motor vehicle subject to impoundment or
immobilization expires in less than two years from the date of the
impoundment or immobilization, the time of impoundment or
immobilization of such vehicle shall be the amount of time remaining on
the lease.

(m) (1) Prior to filing a complaint alleging a violation of this
section, a prosecutor shall request and shall receive from the division a
record of all prior convictions obtained against such person for any
violations of any of the motor vehicle laws of this state.

(2) Prior to filing a complaint alleging a violation of this section, a
prosecutor shall request and shall receive from the Kansas bureau of
investigation central repository all criminal history record information
concerning such person.

(n) The court shall electronically report every conviction of a
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violation of this section and every diversion agreement entered into in
lieu of further criminal proceedings or a complaint alleging a violation of
this section to the division. Prior to sentencing under the provisions of
this section, the court shall request and shall receive from the division a
record of all prior convictions obtained against such person for any
violations of any of the motor vehicle laws of this state.

(o) For the purpose of determining whether a conviction is a first,
second, third, fourth or subsequent conviction in sentencing under this
section:

(1) "Conviction" includes being convicted of a violation of this
section or entering into a diversion agreement in lieu of further criminal
proceedings on a complaint alleging a violation of this section;

(2) "conviction" includes being convicted of a violation of a law of
another state or an ordinance of any city, or resolution of any county,
which prohibits the acts that this section prohibits or entering into a
diversion agreement in lieu of further criminal proceedings in a case
alleging a violation of such law, ordinance or resolution;

(3) any convictions occurring during a person's lifetime shall be
taken into account when determining the sentence to be imposed for a
first, second, third, fourth or subsequent offender;

(4) it is irrelevant whether an offense occurred before or after
conviction for a previous offense; and

(5) a person may enter into a diversion agreement in lieu of further
criminal proceedings for a violation of this section, and amendments
thereto, or an ordinance which prohibits the acts of this section, and
amendments thereto, only once during the person's lifetime.

(p) Upon conviction of a person of a violation of this section or a
violation of a city ordinance or county resolution prohibiting the acts
prohibited by this section, the division, upon receiving a report of
conviction, shall suspend, restrict or suspend and restrict the person's
driving privileges as provided by K.S.A. 8-1014, and amendments
thereto.

(@ (1) (A) Nothing contained in this section shall be construed
as preventing any city from enacting ordinances, or any county from
adopting resolutions, declaring acts prohibited or made unlawful by this
act as unlawful or prohibited in such city or county and prescribing
penalties for violation thereof. Except as specifically provided by this
subsection, the minimum penalty prescribed by any such ordinance or
resolution shall not be less than the minimum penalty prescribed by this
act for the same violation, and the maximum penalty in any such
ordinance or resolution shall not exceed the maximum penalty prescribed
for the same violation.

(B) On and after July 1, 2007, and retroactive for ordinance
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violations committed on or after July 1, 2006, an ordinance may grant to
a municipal court jurisdiction over a violation of such ordinance which is
concurrent with the jurisdiction of the district court over a violation of
this section, notwithstanding that the elements of such ordinance violation
are the same as the elements of a violation of this section that would
constitute, and be punished as, a felony.

(C) Any such ordinance or resolution shall authorize the court to
order that the convicted person pay restitution to any victim who suffered
loss due to the violation for which the person was convicted. Except as
provided in paragraph (5), any such ordinance or resolution may require
or authorize the court to order that the convicted person's motor vehicle
or vehicles be impounded or immobilized for a period not to exceed one
year and that the convicted person pay all towing, impoundment and
storage fees or other immobilization costs.

(2) The court shall not order the impoundment or immobilization of
a motor vehicle driven by a person convicted of a violation of this section
if the motor vehicle had been stolen or converted at the time it was driven
in violation of this section.

(3) Prior to ordering the impoundment or immobilization of a motor
vehicle or vehicles owned by a person convicted of a violation of this
section, the court shall consider, but not be limited to, the following:

(A) Whether the impoundment or immobilization of the motor
vehicle would result in the loss of employment by the convicted person or
a member of such person's family; and

(B) whether the ability of the convicted person or a member of such
person's family to attend school or obtain medical care would be
impaired.

(4) Any personal property in a vehicle impounded or immobilized
pursuant to this subsection may be retrieved prior to or during the period
of such impoundment or immobilization.

(5) As used in this subsection, the convicted person's motor vehicle
or vehicles shall include any vehicle leased by such person. If the lease
on the convicted person's motor vehicle subject to impoundment or
immobilization expires in less than one year from the date of the
impoundment or immobilization, the time of impoundment or
immobilization of such vehicle shall be the amount of time remaining on
the lease.

(r) (1) Upon the filing of a complaint, citation or notice to appear
alleging a person has violated a city ordinance prohibiting the acts
prohibited by this section, and prior to conviction thereof, a city attorney
shall request and shall receive from the division a record of all prior
convictions obtained against such person for any violations of any of the
motor vehicle laws of this state.
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(2) Upon the filing of a complaint, citation or notice to appear
alleging a person has violated a city ordinance prohibiting the acts
prohibited by this section, and prior to conviction thereof, a city attorney
shall request and shall receive from the Kansas bureau of investigation
central repository all criminal history record information concerning such
person.

(3) If the elements of such ordinance violation are the same as the
elements of a violation of this section that would constitute, and be
punished as, a felony, the city attorney shall refer the violation to the
appropriate county or district attorney for prosecution.

(s) No plea bargaining agreement shall be entered into nor shall any
judge approve a plea bargaining agreement entered into for the purpose of
permitting a person charged with a violation of this section, or a violation
of any ordinance of a city or resolution of any county in this state which
prohibits the acts prohibited by this section, to avoid the mandatory
penalties established by this section or by the ordinance. For the purpose
of this subsection, entering into a diversion agreement pursuant to K.S.A.
12-4413 et seq. or 22-2906 et seq., and amendments thereto, shall not
constitute plea bargaining.

(t) The alternatives set out in subsections (a)(1), (a)(2) and (a)(3)
may be pleaded in the alternative, and the state, city or county, but shall
not be required to, may elect one or two of the three prior to submission
of the case to the fact finder.

(u) Upon a third or subsequent conviction, the judge of any court in
which any person is convicted of violating this section, may revoke the
person's license plate or temporary registration certificate of the motor
vehicle driven during the violation of this section for a period of one year.
Upon revoking any license plate or temporary registration certificate
pursuant to this subsection, the court shall require that such license plate
or temporary registration certificate be surrendered to the court.

(v) For the purpose of this section: (1) "Alcohol concentration"
means the number of grams of alcohol per 100 milliliters of blood or per
210 liters of breath.

(2) "Imprisonment" shall include any restrained environment in
which the court and law enforcement agency intend to retain custody and
control of a defendant and such environment has been approved by the
board of county commissioners or the governing body of a city.

(3) "Drug" includes toxic vapors as such term is defined in K.S.A.
206092010 Supp. 21-36a12, and amendments thereto.

(w) The amount of the increase in fines as specified in this section
shall be remitted by the clerk of the district court to the state treasurer in
accordance with the provisions of K.S.A. 75-4215, and amendments
thereto. Upon receipt of remittance of the increase provided in this act,
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the state treasurer shall deposit the entire amount in the state treasury and
the state treasurer shall credit 50% to the community alcoholism and
intoxication programs fund and 50% to the department of corrections
alcohol and drug abuse treatment fund, which is hereby created in the
state treasury.

(x) Upon every conviction of a violation of this section, the court
shall order such person to submit to a pre-sentence alcohol and drug
abuse evaluation pursuant to K.S.A. 8-1008, and amendments thereto.
Such pre-sentence evaluation shall be made available, and shall be
considered by the sentencing court.

Sec. 96. K.S.A. 2010 Supp. 8-2106 is hereby amended to read as
follows: 8-2106. (a) A law enforcement officer may prepare and deliver to
a person a written traffic citation on a form approved by the division of
motor vehicles, if the law enforcement officer stops the person for a
violation of:

(1) The uniform act regulating traffic on highways, which violation
is a misdemeanor or a traffic infraction;

(2) K.S.A. 8-262, 8-287, 8-2,144, 213610, 21-3610a, 21372221
3724243725 21-3728 21-4101:8-1599, 40-3104, 40-3106, 41-715, 41-
724, 41-727, 47-607, 66-1,111, 66-1,129, 66-1,139, 66-1,140, 66-273, 66-
1314, 66-1324, 66- 1330, 66 1331, 66-1332, 68-2104, 68-210650r
subsection (b) of K.S.A. 79-34,122, or KS-A—8-1+599subsection (a) of
section 84, section 96, section 101, section 102, subsection (a) of section
103, or section 181 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto;

(3) K.S.A. 31-155 and amendments thereto involving transportation
of bottle rockets;

(4) K.S.A. 66-1314 or 66-1328, and amendments thereto, and any
rules and regulations adopted pursuant thereto;

(5) any rules and regulations adopted pursuant to K.S.A. 2-1212, 68-
2001 or 31-146, and amendments thereto;

(6) any rules and regulations adopted pursuant to K.S.A. 31-133 and
amendments thereto relating to transportation of materials or fuel; or

(7) K.S.A. 8-1343 through 8-1347 and amendments thereto relating
to the child passenger safety act; or

(8) K.S.A. 8-2501 through 8-2507 and amendments thereto relating
to the safety belt use act.

(b) The citation shall contain a notice to appear in court, the name
and address of the person, the type of vehicle the person was driving,
whether hazardous materials were being transported, whether an accident
occurred, the state registration number of the person's vehicle, if any, a
statement whether the vehicle is a commercial vehicle, whether the
person is licensed to drive a commercial motor vehicle, the offense or
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offenses charged, the time and place when and where the person shall
appear in court, the signature of the law enforcement officer, and any
other pertinent information.

(¢) The time specified in the notice to appear shall be at least five
days after the alleged violation unless the person charged with the
violation demands an earlier hearing.

(d) The place specified in the notice to appear shall be before a
judge of the district court within the county in which the offense is
alleged to have been committed.

(e) Except in the circumstances to which subsection (a) of K.S.A. 8-
2104, and amendments thereto, apply, in the discretion of the law
enforcement officer, a person charged with a misdemeanor may give
written promise to appear in court by signing at least one copy of the
written citation prepared by the law enforcement officer, in which event
the law enforcement officer shall deliver a copy of the citation to the
person and shall not take the person into physical custody.

(f) When a person is charged with a traffic infraction, the notice to
appear shall provide a place where the person may make a written entry
of appearance, waive the right to a trial and plead guilty or no contest.
Such notice to appear shall contain a provision that the person's failure to
either pay such fine and court costs or appear at the specified time may
result in suspension of the person's drivers' license as provided in K.S.A.
8-2110, and amendments thereto. The notice to appear shall provide a
space where the law enforcement officer shall enter the appropriate fine
specified in the uniform fine schedule contained in K.S.A. 8-2118, and
amendments thereto, for the violation charged and court costs in the
amount provided by law. If the notice to appear does not do so, the law
enforcement officer shall provide a person charged with a traffic
infraction a form explaining the person's right to appear and right to a
trial and the person's right to pay the appropriate fine and court costs prior
to the appearance date. The law enforcement officer shall provide the
person with the address of the court to which the written entry of
appearance, waiver of trial, plea of guilty or no contest and payment of
fine and court costs shall be mailed.

(g) Any officer violating any of the provisions of subsection (f) is
guilty of misconduct in office and shall be subject to removal from office.

Sec. 97. K.S.A. 2010 Supp. 8-2117 is hereby amended to read as
follows: 8-2117. (a) Subject to the provisions of this section, a court of
competent jurisdiction may hear prosecutions of traffic offenses involving
any child 14 or more years of age but less than 18 years of age. The court
hearing the prosecution may impose any fine authorized by law for a
traffic offense, including a violation of K.S.A. 8-1567 and amendments
thereto, and may order that the child be placed in a juvenile detention
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facility, as defined by K.S.A. 2010 Supp. 38-2302, and amendments
thereto, for not more than 10 days. If the child is less than 18 years of
age, the child shall not be incarcerated in a jail as defined by K.S.A. 2010
Supp. 38-2302, and amendments thereto. If the statute under which the
child is convicted requires a revocation or suspension of driving
privileges, the court shall revoke or suspend such privileges in
accordance with that statute. Otherwise, the court may suspend the
license of any person who is convicted of a traffic offense and who was
under 18 years of age at the time of commission of the offense.
Suspension of a license shall be for a period not exceeding one year, as
ordered by the court. Upon suspending any license pursuant to this
section, the court shall require that the license be surrendered to the court
and shall transmit the license to the division of vehicles with a copy of the
court order showing the time for which the license is suspended. The
court may modify the time for which the license is suspended, in which
case it shall notify the division of vehicles in writing of the modification.
After the time period has passed for which the license is suspended, the
division of vehicles shall issue an appropriate license to the person whose
license had been suspended, upon successful completion of the
examination required by K.S.A. 8-241 and amendments thereto and upon
proper application and payment of the required fee unless the child's
driving privileges have been revoked, suspended or canceled for another
cause and the revocation, suspension or cancellation has not expired.

(b) Instead of suspending a driver's license pursuant to this section,
the court may place restrictions on the child's driver's privileges pursuant
to K.S.A. 8-292 and amendments thereto.

(¢) Instead of the penalties provided in subsections (a) and (b), the
court may place the child under a house arrest program, pursuant to
KSA24-4603bsection 249 of chapter 136 of the 2010 Session Laws of
Kansas, and amendments thereto, and sentence the child to the same
sentence as an adult traffic offender under K.S.A. 8-2116, and
amendments thereto.

(d) As used in this section, "traffic offense” means a violation of the
uniform act regulating traffic on highways, a violation of articles 1 and 2
of chapter 8 of the Kansas Statutes Annotated and a violation of K.S.A.
40-3104, and amendments thereto. Traffic offenses shall include a
violation of a city ordinance or county resolution which prohibits acts
which would constitute a violation of the uniform act regulating traffic on
highways, a violation of articles 1 and 2 of chapter 8 of the Kansas
Statutes Annotated, or a violation of K.S.A. 40-3104, and amendments
thereto, and any violation of a city ordinance or county resolution which
prohibits acts which are not violations of state laws and which relate to
the regulation of traffic on the roads, highways or streets or the operation
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of self-propelled or nonself-propelled vehicles of any kind.

Sec. 98. K.S.A. 2010 Supp. 8-2410 is hereby amended to read as
follows: 8-2410. (a) A license may be denied, suspended or revoked or a
renewal may be refused by the director on any of the following grounds:

(1) Proof of financial unfitness of the applicant;

(2) material false statement in an application for a license;

(3) filing a materially false or fraudulent tax return as certified by
the director of taxation;

(4) negligently failing to comply with any applicable provision of
this act or any applicable rule or regulation adopted pursuant thereto;

(5) knowingly defrauding any retail buyer to the buyer's damage;

(6) negligently failing to perform any written agreement with any
buyer;

(7) failure or refusal to furnish and keep in force any required bond;

(8) knowingly making a fraudulent sale or transaction;

(9) knowingly engaging in false or misleading advertising;

(10) willful misrepresentation, circumvention or concealment,
through a subterfuge or device, of any material particulars, or the nature
thereof, required by law to be stated or furnished to the retail buyer;

(11) negligent use of fraudulent devices, methods or practices in
contravention of law with respect to the retaking of goods under retail
installment contracts and the redemption and resale of such goods;

(12) knowingly violating any law relating to the sale, distribution or
financing of vehicles;

(13) being a first or second stage manufacturer of vehicles, factory
branch, distributor, distributor or factory representative, officer, agent or
any representative thereof, who has:

(A) Required any new vehicle dealer to order or accept delivery of
any new motor vehicle, part or accessory of such part, equipment or any
other commodity not required by law, or not necessary for the repair or
service, or both, of a new motor vehicle which was not ordered by the
new vehicle dealer;

(B) unfairly, without due regard to the equities of the vehicle dealer,
and without just provocation, canceled, terminated or failed to renew a
franchise agreement with any new vehicle dealer; or

(C) induced, or has attempted to induce, by coercion, intimidation or
discrimination, any vehicle dealer to involuntarily enter into any franchise
agreement with such first or second stage manufacturer, factory branch,
distributor, or any representative thereof, or to do any other act to a
vehicle dealer which may be deemed a violation of this act, or the rules
and regulations adopted or orders promulgated under authority of this act,
by threatening to cancel or not renew a franchise agreement existing
between such parties;
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(14) being a first or second stage manufacturer, or distributor who
for the protection of the buying public fails to specify in writing the
delivery and preparation obligations of its vehicle dealers prior to
delivery of new vehicles to new vehicle dealers. A copy of such writing
shall be filed with the division by every licensed first or second stage
manufacturer of vehicles and the contents thereof shall constitute the
vehicle dealer's only responsibility for product liability as between the
vehicle dealer and the first or second stage manufacturer. Any
mechanical, body or parts defects arising from any express or implied
warranties of the first or second stage manufacturer shall constitute the
product or warranty liability of the first or second stage manufacturer.
The first or second stage manufacturer shall reasonably compensate any
authorized vehicle dealer for the performance of delivery and preparation
obligation;

(15) being a first or second stage manufacturer of new vehicles,
factory branch or distributor who fails to supply a new vehicle dealer
with a reasonable quantity of new vehicles, parts and accessories, in
accordance with the franchise agreement. It shall not be deemed a
violation of this act if such failure is attributable to factors reasonably
beyond the control of such first or second stage manufacturer, factory
branch or distributor;

(16) knowingly used or permitted the use of dealer plates contrary to
law;

(17) has failed or refused to permit an agent of the division, during
the licensee's regular business hours, to examine or inspect such dealer's
records pertaining to titles and purchase and sale of vehicles;

(18) has failed to notify the division within 10 days of dealer's plates
that have been lost, stolen, mutilated or destroyed;

(19) has failed or refused to surrender their dealer's license or
dealer's plates to the division or its agent upon demand;

(20) has demonstrated that such person is not of good character and
reputation in the community in which the dealer resides;

(21) has, within five years immediately preceding the date of
making application, been convicted of a felony or any crime involving
moral turpitude, or has been adjudged guilty of the violations of any law
of any state or the United States in connection with such person's
operation as a dealer or salesperson;

(22) has cross-titled a title to any purchaser of any vehicle. Cross-
titling shall include, but not by way of limitation, a dealer or broker or the
authorized agent of either selling or causing to be sold, exchanged or
transferred any vehicle and not showing a complete chain of title on the
papers necessary for the issuance of title for the purchaser. The selling
dealer's name must appear on the assigned first or second stage
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manufacturer's certificate of origin or reassigned certificate of title;

(23) has changed the location of such person's established place of
business or supplemental place of business prior to approval of such
change by the division;

(24) having in such person's possession a certificate of title which is
not properly completed, otherwise known as an "open title";

(25) doing business as a vehicle dealer other than at the dealer's
established or supplemental place of business, with the exception that
dealers selling new recreational vehicles may engage in business at other
than their established or supplemental place of business for a period not
to exceed 15 days;

(26) any violation of K.S.A. 8-126 et seq., and amendments thereto,
in connection with such person's operation as a dealer;

(27) any violation of K.S.A. 8-116, and amendments thereto;

(28) any violation of KS-A—24-3F5Fsection 121 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto;

(29) any violation of K.S.A. 79-1019, 79-3294 et seq., or 79-3601 et
seq., and amendments thereto;

(30) failure to provide adequate proof of ownership for motor
vehicles in the dealer's possession;

(31) Dbeing a first or second stage manufacturer who fails to provide
the director of property valuation all information necessary for vehicle
identification number identification and determination of vehicle
classification at least 90 days prior to release for sale of any new make,
model or series of vehicles; or

(32) displaying motor vehicles at a location other than at the dealer's
established place of business or supplemental place of business without
obtaining the authorization required in K.S.A. 8-2435, and amendments
thereto.

(b) In addition to the provisions of subsection (a), and
notwithstanding the terms and conditions of any franchise agreement,
including any policy, bulletin, practice or guideline with respect thereto or
performance thereunder, no first or second stage manufacturer of
vehicles, factory branch, distributor, distributor or factory representative,
officer or agent or any representative thereof, or any other person may do
or cause to be done any of the following acts or practices referenced in
this subsection, all of which are also declared to be a violation of the
vehicle dealers and manufacturers licensing act, and amendments thereto:

(1) Through the use of a written instrument or otherwise,
unreasonably fail or refuse to offer to its same line-make new vehicle
dealers all models manufactured for that line-make, or unreasonably
require a dealer to: (A) Pay any extra fee;

(B) purchase unreasonable advertising displays or other materials; or
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(C) remodel, renovate or recondition the dealer's existing facilities
as a prerequisite to receiving a model or series of vehicles. The provisions
of this subsection shall not apply to manufacturers of recreational
vehicles;

(2) require a change in the capital structure of the new vehicle
dealership, or the means by or through which the dealer finances the
operation of the dealership, if the dealership at all times meets any
reasonable capital standards determined by the manufacturer and in
accordance with uniformly applied criteria;

(3) discriminate unreasonably among competing dealers of the same
line-make in the sale of vehicles or availability of incentive programs or
sales promotion plans or other similar programs, unless justified by
obsolescence;

(4) unless required by subpoena or as otherwise compelled by law:
(A) Require a new vehicle dealer to release, convey or otherwise provide
customer information if to do so is unlawful, or if the customer objects in
writing to doing so, unless the information is necessary for the first or
second stage manufacturer of vehicles, factory branch or distributor to
meet its obligations to consumers or the new vehicle dealer, including
vehicle recalls or other requirements imposed by state or federal law; or

(B) release to any unaffiliated third party any customer information
which has been provided by the dealer to the manufacturer;

(5) unless the parties have reached a voluntary agreement where
separate and adequate consideration has been offered and accepted in
exchange for altering or foregoing the following limitations, through the
use of written instrument, or otherwise:

(A) Prohibit or prevent a dealer from acquiring, adding or
maintaining a sales or service operation for another line-make at the same
or expanded facility at which the dealership is located if the prohibition or
prevention of such arrangements would be unreasonable in light of all
existing circumstances including, but not limited to, debt exposure, cost,
return on investment, the dealer's and manufacturer's business plans and
other financial and economic conditions and considerations;

(B) require a dealer to establish or maintain exclusive facilities,
personnel or display space if the imposition of the requirement would be
unreasonable in light of all existing circumstances, including, but not
limited to, debt exposure, cost, return on investment, the dealer's and
manufacturer's business plans and other financial and economic
conditions and considerations;

(C) torequire a dealer to build or relocate and build new facilities, or
make a material alteration, expansion or addition to any dealership
facility, unless the requirement is reasonable in light of all existing
conditions, including, but not limited to, debt exposure, cost, return on
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investment, the dealer's and manufacturer's business plans and other
financial and economic conditions and considerations;

(6) through the use of written instrument, or otherwise, require,
coerce or force a dealer to underutilize its facilities by requiring the dealer
to exclude or remove operations for the display, sale or service of any
vehicle for which the dealer has a franchise agreement, except that in
light of all existing circumstances the dealer must comply with reasonable
facilities requirements. The requirement for a dealer to meet reasonable
facilities requirements shall not include any requirement that a dealer
establish or maintain exclusive facilities.

In the event a dealer decides to add an additional franchise agreement
to sell another line-make of new vehicles of a different first or second
stage manufacturer or distributor from that currently sold in its existing
facility, it shall be a rebuttable presumption that the decision to do so is
reasonable. Any dealer adding a franchise agreement for an existing
facility shall provide 60 days written notice of its intent to those other
parties to franchise agreements it may have. The other party must respond
to such notice within 60 days by requesting a hearing before the director
in accordance with K.S.A. 8-2411, and amendments thereto. Consent
shall be deemed to have been given approving the addition of the line-
make if no hearing is timely requested. A party objecting to the addition
shall have the burden to overcome such presumption by a preponderance
of the evidence;

(7) (A) through the use of written instrument, or otherwise, directly
or indirectly condition the awarding of a franchise agreement to a
prospective dealer, the addition of a line-make or franchise agreement to
an existing dealer, the renewal of a franchise agreement, the approval of a
dealer or facility relocation, the acquisition of a franchise agreement or
the approval of a sale or transfer of a franchise agreement or other
arrangement on the willingness of a dealer or a prospective dealer to enter
into a site control agreement or exclusive use agreement as defined in this
subsection;

(B) as used in this paragraph, "site control agreement" and
"exclusive use agreement” include any agreement by or required by the
first or second stage manufacturer of vehicles, factory branch or
distributor ("manufacturer parties" in this paragraph) that has the effect of
either:

(i) Requiring that the dealer establish or maintain exclusive
dealership facilities in violation of the dealer and manufacturers licensing
act;

(i1) restricting the ability of the dealer, or the ability of the dealer's
lessor in the event the dealership facility is being leased, to transfer, sell,
lease or change the use of the dealership premises, whether by sublease,
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lease, collateral pledge of lease or other similar agreement; or

(i) which gives control of the premises to a designated party. "Site
control agreement" and "exclusive use agreement" also include
manufacturer parties restricting the ability of a dealer to transfer, sell or
lease the dealership premises by right of first refusal to purchase or lease,
option to purchase, or option to lease, except as otherwise allowed by
K.S.A. 8-2416, and amendments thereto, except that voluntary
agreements where separate and adequate consideration has been offered
and accepted are excluded;

(8) through the use of written instrument, or otherwise, require
adherence to a performance standard or standards which are not applied
uniformly to other similarly situated dealers. In addition to any other
requirements by law, the following shall apply:

(A) A performance standard, sales objective or program for
measuring dealer performance that may have a material effect on a dealer,
including the dealer's right to payment under any incentive or
reimbursement program and the application of the standard, sales
objective or program by a manufacturer, distributor or factory branch
shall be fair, reasonable, equitable and based on accurate information;

(B) a dealer that claims that the application of a performance
standard, sales objective or program for measuring dealership
performance does not meet the standards listed in subparagraph (A) may
request a hearing before the director pursuant to K.S.A. 8-2411, and
amendments thereto; and

(C) a first or second stage manufacturer of vehicles, factory branch
or distributor has the burden of proving by a preponderance of the
evidence that the performance standard, sales objective or program for
measuring dealership information complies with this subsection;

(9) in addition to any other provisions of law, a franchise agreement
or other contract offered to a dealer by a first or second stage
manufacturer of vehicles, factory branch or distributor may not contain
any provision requiring a dealer to pay the attorney's fees of the first or
second stage manufacturer of vehicles, factory branch or distributor
related to disputes between the parties.

(¢) The director may deny the application for the license within 30
days after receipt thereof by written notice to the applicant, stating the
grounds for such denial. Upon request by the applicant whose license has
been so denied, the applicant shall be granted an opportunity to be heard
in accordance with the provisions of the Kansas administrative procedure
act.

(d) If a licensee is a firm or corporation, it shall be sufficient cause
for the denial, suspension or revocation of a license that any officer,
director or trustee of the firm or corporation, or any member in case of a
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partnership, has been guilty of any act or omission which would be good
cause for refusing, suspending or revoking a license to such party as an
individual. Each licensee shall be responsible for the acts of its
salespersons or representatives while acting as its agent.

(e) Any licensee or other person aggrieved by a final order of the
director, may appeal to the district court as provided by the Kansas
judicial review act.

(f) The revocation or suspension of a first or second stage
manufacturer's or distributor's license may be limited to one or more
municipalities or counties or any other defined trade area.

Sec. 99. K.S.A. 9-2004 is hereby amended to read as follows: 9-
2004. (a) Every officer or employee of a bank or trust company required
by this act to take an oath or affirmation, who shall willfully swear or
affirm falsely, shall be guilty of perjury, and upon conviction shall be
punished as provided by k=S-A-24-38085section 128 of chapter 136 of the
2010 Session Laws of Kansas, and amendments thereto.

(b) (1) A violation of subsection (a) as provided in subseetten{b)1>
of IS A—21-3805(b)(2) of section 128 of chapter 136 of the 2010
Session Laws of Kansas, and amendments thereto, is a severity level 7,
nonperson felony.

(2) A violation of subsection (a) as provided in stbseetton{b)(2)-of
KSA24-3805(b)(1) of section 128 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, is a severity level 9, nonperson
felony.

Sec. 100. K.S.A. 2010 Supp. 12-16,119 is hereby amended to read
as follows: 12-16,119. (a) Any person convicted or diverted, or
adjudicated or diverted under a preadjudication program, pursuant to
K.S.A. 22-2906 et seq., K.S.A. 2010 Supp. 38-2346 et seq., or 12-4414 et
seq., and amendments thereto, of a misdemeanor or felony contained in
chapters 8, 245 41 or 65 of the Kansas Statutes Annotated, or the Kansas
criminal code, and amendments thereto, where fingerprints are required
pursuant to K.S.A. 21-2501, and amendments thereto, shall pay a separate
court cost if the board of county commissioners or by the governing body
of a city, where a city operates a detention facility, votes to adopt such a
fee as a booking or processing fee for each complaint.

(b) Such fee shall be in addition to and not in substitution for any
and all fines and penalties otherwise provided for by law for such offense.

(c) Disbursements of these fees shall be to the general fund of the
governing body responsible for the funding of the sheriff, police
department or countywide law enforcement agency that obtains the
fingerprints.

(d) Such fee shall not exceed $45.

Sec. 101. K.S.A. 2010 Supp. 12-4104 is hereby amended to read as
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follows: 12-4104. (a) The municipal court of each city shall have
jurisdiction to hear and determine cases involving violations of the
ordinances of the city, including concurrent jurisdiction to hear and
determine a violation of an ordinance when the elements of such
ordinance violation are the same as the elements of a violation of one of
the following state statutes and would constitute, and be punished as, a
felony if charged in district court:

(1) K.S.A. 8-1567, and amendments thereto, driving under the
influence;

(2) KSA21342asection 49 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, domestic battery;

(3) KSA—2-3F0tsection 87 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, theft;

(4) KSA—2t-3767section 107 of chapter 136 of the 2010 Session
Laws of Kansas, and amendments thereto, giving a worthless check; or

(5) subsection (b)(3) of K.S.A. 2010 Supp. 21-36a06, and
amendments thereto, possession of marijuana.

(b) Search warrants shall not issue out of a municipal court.

Sec. 102. K.S.A. 2010 Supp. 12-4516 is hereby amended to read as
follows: 12-4516. (a) (1) Except as provided in subsection (b) or (c¢), any
person who has been convicted of a violation of a city ordinance of this
state may petition the convicting court for the expungement of such
conviction and related arrest records if three or more years have elapsed
since the person:

(A) Satisfied the sentence imposed; or

(B) was discharged from probation, parole or a suspended sentence.

(2) Except as provided in subsection (b) or (¢), any person who has
fulfilled the terms of a diversion agreement based on a violation of a city
ordinance of this state may petition the court for the expungement of such
diversion agreement and related arrest records if three or more years have
elapsed since the terms of the diversion agreement were fulfilled.

(b) No person may petition for expungement until five or more years
have elapsed since the person satisfied the sentence imposed or the terms
of a diversion agreement or was discharged from probation, parole,
conditional release or a suspended sentence, if such person was convicted
of the violation of a city ordinance which would also constitute:

(1) Vehicular homicide, as defined by K.S.A. 21-3405, prior to its
repeal, or section 41 of chapter 136 of the 2010 Session Laws of Kansas,
and amendments thereto;

(2) driving while the privilege to operate a motor vehicle on the
public highways of this state has been canceled, suspended or revoked, as
prohibited by K.S.A. 8-262, and amendments thereto;

(3) perjury resulting from a violation of K.S.A. 8-26la, and
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amendments thereto;

(4) a violation of the provisions of the fifth clause of K.S.A. 8-142,
and amendments thereto, relating to fraudulent applications;

(5) any crime punishable as a felony wherein a motor vehicle was
used in the perpetration of such crime;

(6) failing to stop at the scene of an accident and perform the duties
required by K.S.A. 8-1602, 8-1603 or 8-1604, and amendments thereto;

(7) aviolation of the provisions of K.S.A. 40-3104, and amendments
thereto, relating to motor vehicle liability insurance coverage; or

(8) a violation of K.S.A. 21-3405b, and-amendments-thereteprior to
its repeal.

(¢) There shall be no expungement of convictions or diversions for a
violation of a city ordinance which would also constitute a violation of
K.S.A. 8-1567 or 8-2,144, and amendments thereto.

(d) When a petition for expungement is filed, the court shall set a
date for a hearing of such petition and shall cause notice of such hearing
to be given to the prosecuting attorney and the arresting law enforcement
agency. The petition shall state: (1) The defendant's full name;

(2) the full name of the defendant at the time of arrest, conviction or
diversion, if different than the defendant's current name;

(3) the defendant's sex, race and date of birth;

(4) the crime for which the defendant was arrested, convicted or
diverted;

(5) the date of the defendant's arrest, conviction or diversion; and

(6) the identity of the convicting court, arresting law enforcement
agency or diverting authority. A municipal court may prescribe a fee to be
charged as costs for a person petitioning for an order of expungement
pursuant to this section. Any person who may have relevant information
about the petitioner may testify at the hearing. The court may inquire into
the background of the petitioner and shall have access to any reports or
records relating to the petitioner that are on file with the secretary of
corrections or the Kansas parole board.

(¢) At the hearing on the petition, the court shall order the
petitioner's arrest record, conviction or diversion expunged if the court
finds that:

(1) The petitioner has not been convicted of a felony in the past two
years and no proceeding involving any such crime is presently pending or
being instituted against the petitioner;

(2) the circumstances and behavior of the petitioner warrant the
expungement; and

(3) the expungement is consistent with the public welfare.

(f) When the court has ordered an arrest record, conviction or
diversion expunged, the order of expungement shall state the information
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required to be contained in the petition. The clerk of the court shall send a
certified copy of the order of expungement to the Kansas bureau of
investigation which shall notify the federal bureau of investigation, the
secretary of corrections and any other criminal justice agency which may
have a record of the arrest, conviction or diversion. After the order of
expungement is entered, the petitioner shall be treated as not having been
arreste